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Two More in Honors for SettlePou

Attorneys:

Three SettlePou Attorneys Named to 2012 Texas Rising Stars List

•

BRADFORD E. ADATTO

•

WILL G. BASSHAM

•

MICHAEL S. BYRD

•

SCOTT J. CONRAD

•

MARK T. CRAIG

•

MARSHA L. DEKAN

Last December, SettlePou
proudly announced two honors:
the naming of J. Allen Smith and
Michael S. Byrd to the 2011
Texas Super Lawyers list, and the
selection of SettlePou for the
3rd year in a row in The Dallas
Morning News’ “Top 100 Places
to Work.”
SettlePou is now proud to announce the naming of three of
our trial lawyers, Katherine L.
Killingsworth, Michael R. Steinmark, and Daniel P. (“Dan”)
Tobin, to the 2012 Texas Rising
Stars list. Katherine and Dan
earned their first selections to
the list, and Michael earned his
second.
Texas Rising Stars is described by
the publisher as a listing of “the

best attorneys who are 40 or
under, or who have been practicing for 10 years or less.”
Selection is limited to only 2.5
percent of all lawyers in Texas.

The publication is available on
newsstands and online at
www.superlawyers.com/texas,
which also features individual
attorney profiles.

SettlePou Adds Five New Shareholders
Jeremy J.
Overbey, and
James M.
(“Jim”) Stanford.

In addition to their 2012 Texas
Rising Stars selections, Katherine
Killingsworth and Dan Tobin
were also recently named as
SettlePou shareholders, joined
by Michael P. (“Mike”) Menton,

The new
shareholders
represent
growth across
4 of the firm’s
6 primary
practice areas,
including
Commercial
Litigation (Katherine, Jeremy,
and Dan), Insurance Defense
(Katherine), Creditor’s Rights
(Michael), and Business Counsel Services (Jim). All except

Jeremy began with the firm as
law clerks, and all have consistently demonstrated the firm’s
core values—Respect, Results,
Responsiveness—throughout
their careers.
“We are thrilled to add these
five talented attorneys as shareholders and look forward to
their leadership in the continued growth of the firm,” said
firm president Allen Smith.
To learn more about SettlePou’s three 2012 Texas Rising
Stars honorees, our five new
shareholders, and our other
attorneys and services, please
visit www.settlepou.com.

•

J. GARTH FENNEGAN

•

DON GWIN

•

BARRY D. JOHNSON

•

BYRON L. KELLEY

•

KATHERINE L. KILLINGSWORTH

•

NORMAN H. KINZY

•

OLIVER B. KREJS

•

JACOB L. MCBRIDE

•

BRADLEY E. MCLAIN

•

MICHAEL P. MENTON

•

JEFF MOSTELLER

•

DAVID M. O’DENS

•

JEREMY OVERBEY

•

JARED T.S. PACE

•

JEFFREY J. PORTER

•

ROBERT L. POU III

•

JUSTIN M. PUCKETT

•

JAY D. REYERO

•

THOMAS C. SCANNELL

•

EMILY G. SCHULTE

•

JOHN D. “Jay” SETTLE

•

J. ALLEN SMITH

•

KERRY M. SOUTHERLAND

•

JAMES M. STANFORD

•

MICHAEL R. STEINMARK

•

STEVEN M. THOMAS

•

DANIEL P. TOBIN

•

CLIFF A. WADE

•

BRADEN M. WAYNE

•

KENT D. WILLIAMSON
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Mitigating the Risks of Misclassifying Employees as Independent Contractors
By Michael S. Byrd and
Michael R. Steinmark

Dental practices, medical
practices, real estate agencies,
and several other industries
routinely utilize independent
contractors to staff their operations. Whether inadvertently or not, businesses commonly misclassify employees
as independent contractors.
The independent contractor
relationship provides several
key benefits to businesses,
with potential cost savings and
liability protections.
For example, from a cost perspective, classifying workers as
independent contractors
rather than employees allows
a business to avoid various
employee-related expenses,
including worker’s compensation insurance, unemployment
compensation insurance, state
and federal employment taxes,
and various employee benefits.
From a liability perspective,
independent contractors pose
less of a threat of asserting
first-party claims—i.e., those
by workers against the business—because independent
contractors are afforded significantly less protection under federal and state employment laws than traditional
employees. Independent con-

tractors also pose less liability risk on third-party claims
because a business generally
is not liable for the tortious
acts or omissions of its independent contractors,
whereas an employer generally can be held vicariously
liable for its employees.
While these benefits often
lead businesses to classify
their workers as independent
contractors, the unfortunate
reality is that many
“independent contractors”
are not truly independent
contractors in the eyes of
the law. The Department of
Labor, in its recent
“misclassification initiative,”
has begun to crack down on
employee misclassification.
The consequences of the
Department of Labor, a
court, or another governmental entity finding that an
employer has misclassified its
workers as independent contractors may be grave for the
employer, with such rulings
often resulting in a “one-two
punch” to the employer in
the form of substantial penalties (such as Department of
Labor or IRS fines) followed
by employee lawsuits over
health benefits, overtime pay,
and retirement contributions.
Properly classifying workers
can be tricky, especially in
industries where roles are
not always clear. For example, while real estate agents
generally tend to be independent contractors when
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actually selling real estate, an
agent who also wears another
hat for a brokerage (e.g., as an
office manager) may need to be
classified as an employee in that
other role. Misclassification is
also common among associate
dentists of dental practices and
associate physicians of medical
practices, where an associate’s
professional qualifications may
suggest an independent contractor relationship but the
level of control or other factors may require classification
as employees.
Unfortunately, there is simply
no “bright line” legal test to
determine whether a worker is
an employee or an independent
contractor. The IRS, the Department of Labor, and common law courts each use their
own tests and consider different factors in reaching conclusions as to a party’s true employment status. Nevertheless,
several important factors are
present in nearly every independent contractor analysis
regardless of the governing
authority.
For example, key factors include (1) the scope and extent
of control the employer may
exercise over the worker, (2)
the extent to which the worker
is economically dependent on
the employer, (3) the relative
investment of the worker in
the business, (4) the manner in
which the worker is compensated, (5) the location and instrumentalities of the worker,
and (6) the duration of the

worker’s relationship. No single factor is determinative of
the employee relationship.
Rather, evaluating whether a
worker has been misclassified
as an independent contractor
involves weighing of these and
other factors in light of the
facts of a given case.
The upside to the situation is
that, despite the Department of
Labor’s recent initiative and
similar enforcement activities
by the IRS and other agencies,
businesses may avoid the pitfalls of misclassification with
careful planning. For example,
dental practices may still be
able to employ associates as
independent contractors with
minimal fear of judicial or governmental reclassification by
utilizing creative structuring of
an associate’s employment.
Careful consideration of the
various employee status factors, with guidance from counsel where the analysis may be
less clear, can help significantly
minimize a practice’s risk of
exposure to the severe penalties associated with employee
misclassification.

Continued on Page 4
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Michelle Shed
Position:
Legal Assistant
Hometown:
La Sal, Utah
Education:
College of Eastern Utah
Family:
Fiancé, Christopher; daughter,
Joslyn; step-daughter, London;
and step-son, Robbie
Personal Favorites
Food:
Avocados and Mexican food
Drink:
Christopher’s daiquiris

Hobby:
Cooking with family and playing Rock Band, the video game
TV Show:
Mythbusters
Old Movie:
Ever After
Recent Movie:
Mission Impossible:
Ghost Protocol
Book:
Twilight series
Music:
Anything except country
Vacation:
Greece and the
Mediterranean

Sport:
Jogging and kickboxing
Sports Team:
Stars, Cowboys and
Mavericks
Michelle Shed is a Legal Assistant for SettlePou’s Commercial Lending Division. She
grew up in a small town in
Southeastern Utah where
she spent her days horseback
riding and fishing. Since her
move to Dallas, she has enjoyed sightseeing and discovering the many hidden treasures the city has to offer. She
recently got engaged and is
looking forward to spending
time with her new family.

Michelle Shed
Michelle Shed is a Legal
Assistant for SettlePou’s
Commercial Lending Division.

Justin M. Puckett
Hometown:
Colleyville, Texas
College:
Texas A&M University
Law School:
University of Houston
Family:
Wife, Kiley and dog, Harvey
Personal Favorites
Food:
Grits
Drink:
Any drink from the Loon
Hobby:
Snow skiing

TV Show:
Breaking Bad and The Wire

Sports Team:
Mavericks, Rangers,
Cowboys and Aggies

Old Movie:
Hoosiers
Recent Movie:
The Hangover
Book:
Anything by John Grisham
Music:
Coldplay and U2

What do you consider as
the most important
qualities of a good
lawyer?
Attentiveness to clients’
needs and always being responsive.

Justin M. Puckett
Areas of Practice:
Commercial Lending; Financial
Institutions; SBA and USDA
Lending; Loan Workouts and
Restructuring; Private Business;
and Health Law

Vacation:
Colorado
Sport:
Baseball
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In addition, further risk mitigation is available in the form of
the IRS’s Voluntary Classification Settlement Program
(VCSP). As the name suggests,
the VCSP permits an employer
to voluntarily reclassify its
workers as employees and, as a
result, exempts such employers
from IRS employment tax audits for prior years with re-

spect to the reclassified workers. Additionally, the program
allows employers to make
significantly reduced settlement payments to the IRS in
lieu of paying all of the back
taxes it would otherwise owe.
In light of the potentially severe consequences of worker

misclassification and the Department of Labor’s crack
down on the issue, it is more
critical than ever for businesses to carefully plan and
reconsider their employment
structures and take necessary
steps to mitigate the risk of
unnecessary exposure to liability for employee misclassification.

For more information, please
contact Michael S. Byrd
(mbyrd@settlepou.com) or
Michael R. Steinmark
(msteinmark@settlepou.com)
of SettlePou at (214) 5203300.

Dispute Resolution Terms in Contracts: A Trial Lawyer’s Perspective
By Daniel P. Tobin

When parties negotiate and
draft a contract, litigation is
usually the furthest thing on
their minds. The substantive
terms of the transaction, specifically those related to pricing
and performance, warrant most
of the attention because the
underlying deal is the very reason for the contract in the first
place.
Frequently, terms related to
enforcement are relegated to

the miscellaneous or general
sections, and often are treated
as boilerplate, meaning they
may get rubberstamped when
all the other terms are complete. However, it is worth
taking an extra moment or
two to review these provisions as if you were a
“Monday morning quarterback” or had the benefit of
20/20 hindsight after a disagreement takes place. Doing
so will ensure that your rights
to enforce or defend the core
terms of the contract are not
jeopardized.
To this end, here is a summary of the terms that trial
lawyers will typically consult
immediately when evaluating a
dispute involving a breach of
contract:
Waiver of Jury Trials. Parties
to a contract may waive their
right to a trial by jury. The
Texas Supreme Court holds
that such a waiver does not
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violate public policy as long as
the waiver is voluntarily,
knowing, and made with full
awareness of the consequences of it. The more conspicuous, i.e., eye-popping, the
waiver, the more likely it is to
be enforced.
Merger or Integration Clause.
This states that the contract
expresses the entire agreement between the parties and
that all prior understandings,
representations or commitments are merged into the
contract. This clause prevents
a party from trying to vary the
contract’s terms after it is
signed. It can also contain an
anti-fraud provision whereby
the parties agree that neither
party relied on any statements
or representations made during the negotiation or drafting
phases that are not contained
in the contract. This limits a
party from attempting to claim
that it was mislead or tricked
into signing the contract, or
attempting to introduce evi-

dence of oral or even written
agreements outside the “four
corners” of the contract.
Choice of Law, Forum Selection, and Venue Selection. A
choice of law clause allows
contracting parties to pick the
state whose law will apply.
Texas law permits these
clauses, which are useful when
the parties reside in different
states or when performance
of the contract crosses state
lines. Importantly, this does
not necessarily mean that the
actual lawsuit will occur in
that same state. This is where
forum selection comes into
play. A forum selection clause
is an agreement that the lawsuit must take place in a specified jurisdiction, such as Texas
or another state.

Continued on Page 6
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Considering Using Your Competitor’s Name or Trademark in Online Keyword
Advertising? You May Want to Reconsider.
By James M. Stanford

Virtually every business today
has an online presence of
some sort. For many businesses, the internet is a significant resource for marketing
with keyword advertising
serving as a valuable tool for
getting noticed first and ultimately driving customers to
their websites. Keyword advertising is big business with
Google earning $32.2 billion in
revenues from its AdWords
program alone. Essentially,
programs like AdWords allow
an advertiser to purchase key
terms that when entered into
an online search engine will
cause an advertisement or a
link to the advertiser’s website to show up at or near the
top of the search results. The
effect increases the probability
that the person searching for
a product or service based on
the key terms searched will be
directed to the advertiser’s
website, which sometimes
may not be the website that
the person originally intended
to find.

It has become common practice for businesses to intentionally use names, trademarks, and other key terms
related to their competitors in
an effort to have potential
customers find their website
first. This advertising tactic
has resulted in more and
more lawsuits where trademark owners sue their competitors for using keywords
consisting of their trademarks.
Initially, the courts were inconsistent in holding that the
use of a party’s trademark in
keyword advertising constituted trademark infringement.
However, the vast majority of
recent court decisions are
increasing the scope of trademark infringement by expanding the “use in commerce”
standard. The general proposition developing is that the
use and sale of a trademark as
a keyword in online advertising is “use in commerce”; and
if there is a likelihood of confusion, then there is infringement. Thus, the use of trademarks in keyword advertising
more frequently constitutes
trademark infringement.
To prevail on a claim of trademark infringement under 15
U.S.C. § 1114 of the Lanham
Act, a party must prove that it
has a protectable ownership
interest in the trademark and
that the defendant’s use of the
mark is likely to cause consumer confusion. In one of the
more recent holdings, the 9th
Circuit in Network Automation,

Inc. v. Advanced Systems Concepts, 638 F.3d 1137 (9th Cir.
2011) identified eight
“relevant” factors for determining whether consumers
would likely be confused by
related goods, which include
the following: (1) strength of
the mark; (2) proximity of the
goods; (3) similarity of the
marks; (4) evidence of actual
confusion; (5) marketing channels used; (6) type of goods
and the degree of care likely
to be exercised by the purchaser; (7) defendant's intent
in selecting the mark; and (8)
likelihood of expansion of the
product lines. The foregoing
list, however, is not exhaustive, and other variables may
come into play depending on
the particular facts presented.
The court, however, found
the most relevant factors to
the analysis of the likelihood
of confusion are the following:

trademark infringement, false
advertising, and unfair competition. These violations may
result in an award against the
offending party of treble damages and attorneys’ fees and
costs. Accordingly, you should
very carefully consider the
words you purchase in keyword advertising for your
products or services. The most
conservative approach is to
select general or descriptive
terms and consider obtaining a
trademark search on the terms
you select to avoid the risk that
one could be another’s registered trademark. If you find
that someone is using your
trademarks, tag lines, or even
your company’s name in keyword adverting, contact an
attorney to help protect your
assets and make sure your
trademarks are registered with
the United States Patent and
Trademark Office.

1.

Strength of the mark,

2.

Evidence of actual confusion,

3.

Type of goods and degree
of care likely to be exercised by the purchaser,
and

For more information, please
contact James M. Stanford
(jstanford@settlepou.com) of
SettlePou at (214) 520-3300.

4.

Labeling and appearance
of the advertisements and
the surrounding context
on the screen displaying
the results page.

The potential liability one can
face in this context, especially
if the activity is found to be
willful, may include being
found liable for keyword
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Texas law generally enforces
such provisions as long as the
jurisdiction is not unreasonable,
inconvenient, or against public
policy. Venue selection involves selecting where within
the jurisdiction the lawsuit will
occur. For example, a venue
selection clause would specify a
county in Texas in which the
lawsuit must take place. It is
more difficult to enforce venue
selection because Texas courts
hold that venue is fixed by law.
Often times, contracting parties
will still indirectly choose a
venue by picking one of the
locations that would be permissible under Texas law or by
providing that the contract is
to be performed within a certain venue.
Alternative Dispute Resolution.
Texas’s public policy encour-

ages parties to try to resolve
their disputes out of court.
Therefore, contracts can, and
often do, contain a provision
requiring alternative dispute
resolution, such as meditation,
before litigation can be filed.
Statute of Limitations. The
law sets a time limit for a
party to file a lawsuit after a
wrong occurs, which is known
as the statute of limitations.
When the time period starts
and ends depends on the facts
of each particular case. Contracting parties can agree to
reduce the deadline by which
a party must file a lawsuit to
as little as one-year.
Damages. Texas law permits
contracting parties to agree
on damages should a breach

occur. This includes agreeing
to limit or reduce the amount
of damages to which a party
would normally be entitled;
agreeing to an exclusive remedy; agreeing to equitable relief, such as an injunction, even
if it might not otherwise be
available; or agreeing to a set
amount of damages, otherwise
known as liquidated damages.
Interpretation. Texas law
enforces unambiguous contracts according to the plain
meaning of their words.
Should the interpretation of a
contract be called into question, however, the contract
generally will be interpreted
against its drafter. This rule
can be avoided with a provision that states that no term
of the contract will be interpreted in favor or against any

of the parties for any reason.
These are not the only provisions that can impact a lawsuit, but the above are the
types of terms a trial lawyer
will look for when assessing a
party’s ability to successfully
enforce or defend a contract.
Such provisions should be
reviewed with an attorney
before entering into a contract to ensure that you are
put in the best position possible if a dispute arises.
For more information, please
contact Daniel P. Tobin
(dtobin@settlepou.com) of
SettlePou at (214) 520-3300.

Important Notice: The articles in this newsletter have been prepared by SettlePou for informational purposes only and are not legal advice. This information
is not intended to create, and receipt of it does not constitute, an attorney-client relationship. Readers should not act upon this information without seeking
professional counsel.
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