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Texas Superlawyers Selects Michael S. Byrd
as a 2009 Rising Star

Attorneys:
•

BRADFORD E. ADATTO

•

BRIAN BAKER

•

MICHAEL S. BYRD

•

SCOTT J. CONRAD

•

MARSHA L. DEKAN

•

J. GARTH FENNEGAN

•

DON GWIN

•

BARRY D. JOHNSON

•

BYRON L. KELLEY

•

KATHERINE L. KILLINGSWORTH

•

NORMAN H. KINZY

•

OLIVER B. KREJS

•

BRADLEY E. MCLAIN

•

MICHAEL P. MENTON

•

CARL W. MORGAN

•

JEFF MOSTELLER

•

DAVID M. O’DENS
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ness Counsel Services prac-
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of 40 or have practiced law

tice group. He has been
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has recently been selected by

for less than 10 years. Once

practicing law for over 13

•

ROBERT L. POU III

the publishers of Texas

all of the nominations are in, a

years. Michael’s litigation

•

JAY D. REYERO

Monthly magazine as one of

specialized research depart-

experience helps drive crea-

•

JOHN D. “Jay” SETTLE

its 2009 Rising Stars. Fewer

ment examines the back-

tive real-world business plan-

•

J. ALLEN SMITH

than 2.5 percent of the law-

ground and experience of the

ning solutions across the U.S.

•

KERRY M. HAYDEN

yers in the State of Texas are

candidates. Michael is shown

for the firm’s physician and

•

JAMES M. STANFORD

named to the Rising Stars

on pages 11 and 42 of the

business clients. To learn

•

MICHAEL R. STEINMARK

list. As a part of the lengthy

2009 Texas Super Lawyers,

more about Michael and
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ANDREW D. THOMAS
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Rising Stars Edition magazine,

other attorneys at our firm,
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and in the April issue of Texas
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at www.settlepou.com.
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Michael is a shareholder at
SettlePou and chair of its Busi-
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New Modification Program Could Be Beacon of Hope in the Seemingly Hopeless
World of Troubled Mortgages
By J. Garth Fennegan and
Michael R. Steinmark

The fingers of those laying blame
for the financial crisis have
pointed in a number of directions,
including Wall Street investment
banks, securities ratings agencies,
mortgage brokers, Fannie Mae
and Freddie Mac, and politicians
on both sides of the aisle. Regardless of who is ultimately at
fault, it is undeniable that at the
heart of the crisis lie troubled
mortgage loans.
For various reasons, including
falling home prices, creative loan
products, and interest rate adjustments, default rates on mortgage
loans increased dramatically over
roughly the last two and a half
years, from under 5 percent in
the third quarter of 2006 to
roughly 12 percent at the end of
2008. While the problem initiated in the subprime market and
in states like Florida, California,
and Nevada, the problem eventually spread through the prime
market as well, affecting homeowners nationwide with loans of
wide-ranging values. As mortgage
defaults became widespread,
mortgage-backed securities failed,
as did the credit default swaps
effectively insuring them, leaving
investors with assets of dubious,
if any, value.

From a litigation perspective,
rising default and foreclosure
rates have spawned an escalating
volume of foreclosure-related
litigation. Borrowers are bringing
a variety of claims challenging
their loans, the rights of lenders
to foreclose, and the rights of
lenders to evict. In many of these
cases, loan modifications would
potentially be the most advantageous resolution for both borrower and lender alike due to
falling home prices, increasing
days on market, and already inflated lender REO inventories.
But modifying these loans is often
a difficult proposition for lenders
due to high default amounts, and
many borrowers are facing pay
cuts and layoffs, further stymieing
their ability to make monthly
payments.
Legislators have been searching
for solutions to assist with modifications, but to date an effective
solution has remained elusive.
For example, Congress passed
the HOPE for Homeowners Act
of 2008 with the goal of creating
an FHA program to help homeowners avoid foreclosure by
fostering modifications to reduce
principal balances and interest
rates. Due to the program’s
hard-to-meet requirements, however, it is estimated that there
have been fewer than 100 applications nationwide for participation
in the program and as few as only
one foreclosure actually prevented as a result of the program.
Despite the failure of prior pro-
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grams, there may yet be hope on
the horizon. Just recently, on
March 4, 2009, the Treasury Department announced the “Making
Home Affordable” program, a new
attempt to assist with modifications to avoid foreclosure. The
$75 billion program will require
participating lenders to reduce
payments to no more than a 38
percent debt-to-income ratio
(“DTI”).
For further payment
reductions down to a 31 percent
DTI, the Treasury Department will
provide lenders with dollar-fordollar matching to soften their
losses. Lenders will have the option to forbear principal, extend
loan terms up to 40 years, and
reduce interest rates as low as 2
percent for a period of 5 years
before they are gradually increased
back. Servicers will receive an upfront incentive of $1,000 for each
modification under the program,
and will also receive additional
$1,000 incentive payments for up
to 3 years for borrowers who stay
in the program. Among the eligibility requirements are an unpaid
principal balance of $729,750 or
less, and occupation of the collateral property as a 1 to 4 unit primary residence.
Because the Making Home Affordable program is so new, its actual
impact, of course, remains to be
seen. But changes in this program
from its predecessors, such as the
elimination of loan-to-value ratio
caps for participation, seem to
indicate that legislators may be
learning from their prior failed
attempts, engendering cautious

optimism that an effective solution will be found soon.
For more information, please
contact J. Garth Fennegan
(gfennegan@settlepou.com) or
Michael R. Steinmark
(msteinmark@settlepou.com) of
SettlePou at (214) 520-3300.
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Kellie Robic
Position:
Legal Secretary
Hometown:
Irving, Texas
Education:
University of Texas at Arlington
Family:
Husband, Mark; daughter,
Kendra (22); son, Conner (19);
Pomeranian, Duchess; and
Great Dane, Samson
Personal Favorites
Food:
Sweets
Drink:
Coffee
Hobby:
Cross stitch

TV Show:
Fringe; Big Bang Theory
Old Movie:
Gone with the Wind
Recent Movie:
Enchanted
Book:
America’s Queen: the life of
Jacqueline Kennedy Onassis
Music:
Oldies, Country and Classical
Vacation:
Charleston, SC. My dream vacation would be Tahiti.
Sport:
I don’t follow sports.
Sports Team:
Army (West Point) Football

I’ve lived my entire life in
Irving. Federal Judge, Ed
Kinkeade, was a chaperone
on my church high school
choir trip. I have a wonderful
family. I enjoy doing anything
outside. I volunteer at Equest
in Wiley, which is a therapeutic horseback riding program for mentally and physically challenged people. Until
a couple of years ago, my
dream occupation was to be
a cowgirl - just spending time
outside with the horses and
other animals. But I realized
that I did not enjoy being out
in the beating sun all day, so
here I am!

Kellie Robic
Kellie Robic is a Legal Secretary
for SettlePou’s Lending Group

Katherine L. Killingsworth
Hometown:
Longview, Texas
College:
Texas A&M University Commerce
Law School:
Southern Methodist University
Family:
Husband, Dustin Mauck; and
two SPCA cats, Dobby and
Callie
Personal Favorites
Food:
Tacos, chips and hot sauce

Drink:
Dr. Pepper and iced tea
Hobby:
Cooking, eating, traveling,
gardening and shopping
TV Show:
Criminal Minds and most shows
on the Food Network
Old Movie:
The Shawshank Redemption
Book:
My cookbook collection
Music:
Hip Hop

Vacation:
Somewhere I have not already
visited! Ideally, there will be
good food involved.
Sport:
High school football and boxing
What do you consider as
the most important
qualities of a good
lawyer?
Communication and keeping
the client informed at all
times.
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Katherine L. Killingsworth
Areas of Practice:
Business Litigation and
Condemnation Law
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Recent Insurance Decisions of Note
By H. Norman Kinzy
Over the
past several
months,
there have
been several
decisions
which are
potentially

Federal Arbitration Act (“FAA”).

isted prior to September 1, 2003,

liability of the insured,” which

Although the 5th Circuit left open

and the statutory “Stowers ex-

arguably limits the liability of an

a narrow possibility that legal

ception" contained in the same

insurer to the amount of the

errors by arbitrators might be the

Act, which provided in part that

statutory cap on damages in the

subject of appeal if they can be

“This section shall not limit the

current statute, which is in keep-

framed so as to come within the

liability of any insurer….” The

ing with the tort reform purposes

statutory grounds for appeal un-

court concluded that the Stowers

of the 2003 amendment. 56 Baylor

der § 10 of the FAA, such is not a

exception of Article 4590i Section

Law Rev. 423, at p.457.

foregone conclusion.

11.02 (c) expressly applied to

significant to the practice of insur-

This decision will likely be fol-

ance law. These decisions involve

lowed by a decision from our

arbitration, medical malpractice,

Texas Supreme Court which has

notice provisions of “claims made”

just agreed to hear an appeal in

insurance policies, and federal

Quinn v. Nafta Traders, Inc., 257

preemption.

S.W. 3rd 795 (Tex. App., Dallas

Always, each case involves different facts and law, and accordingly
the following must be taken for
general information purposes only,
rather than for action upon any
specific fact situation.
No Independent Appeal Available
From Arbitration Award Despite
Arbitrators’ Manifest Disregard Of
The Law:

2008) wherein Dallas Court of
Appeals ruled that parties may
not contractually expand the
scope of judicial review of an
arbitrator’s decision to include
grounds for reversal which are
not expressly identified in the
Texas General Arbitration Act.

the liability cap of section 11.02
(a) generally. This means that

In Prodigy Communications Corpora-

when insurance coverage is below

tion v. Agricultural Excess and Sur-

the statutory damages cap, the

plus Insurance Company, 06-0598

“Stowers exception” claim may

(Texas, March 27, 2009), the

be shared by the insured physi-

Texas Supreme Court dealt with

cian and the injured party because

whether, under a claims-made

each will potentially have excess

policy, an insurer can deny cover-

claims when the damage finding

age based on an insured’s failure

exceeds the statutory damage

to comply with policy provisions

cap. Conversely, when insurance

requiring that notice of a claim be

coverage is above the statutory

given “as soon as practicable”

damages cap, the physician is fully

when notice of the claim was

protected, and only the injured

provided before the reporting

third party need pursue the statu-

deadline specified in the policy

apparent that if one wishes one’s

tory “Stowers exception.”

and the insurer was not preju-

claims to be determined with
regard to the predictability flow-

Bacon, 07-20670 (5th Cir., March

ing from the rule of law, and to

18, 2009), the United States Fifth

have a real and effective right of

Circuit Court of Appeals reviewed

appeal from an adverse result,

the recent United States Supreme

then arbitration should be

Court decision in Hall Street Associ-

avoided.

The effect of this decision to
other pending and future cases
should be fairly limited since Section 74.303(d) of our medical
liability statute was amended in
Texas’ Tort Reform Act, effective
that “the liability of any insurer

within the Fifth Circuit (which

In Phillips v. Bramlett, Cause No.

under the common law theory of

includes Texas Federal Courts),

07-0522 (Texas March 9, 2009),

“manifest disregard of the law” by

the Supreme Court dealt with the

arbitrators in reaching an arbitra-

interplay between the statutory

tion award is no longer an inde-

liability cap upon damages in

pendent non-statutory ground for

Texas Medical Liability and Insur-

vacating such an award under the

ance Improvement Act as it ex-
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diced by the delay. Involved was a
ninety (90) day notice of claims
“condition precedent” provision
in a policy which had been extended by a contractual three (3)
year discovery period.

September 1, 2003, to provide

Medical Malpractice- Exception:

1396, 1403 (2008) and ruled that

Notice Provisions-“Claims Made”
Policies:

Thus, it is becoming ever more

In Citigroup Global Markets, Inc. v.

ates, L.L.C. v Mattel Inc., 128 S. Ct.

insurers only and did not waive

recovery commonly known in
Texas as the ‘Stowers Doctrine’
shall not exceed the liability of
the insured.” Thus, the language
of the current statute now limits
the liability of an insurer to “the

Continued on Page 5
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Recent Insurance Decisions of Note …Continued from Page 4
The Texas Supreme Court held
that in a claims-made policy, when
an insured gives notice of a claim
within the policy period or other
specified reporting time period,
the insurer must show that the
insured’s non-compliance with the
policy’s “as soon as practicable”
notice provision prejudiced the
insurer before it may deny coverage. The Texas Supreme Court
also implied that if the insured
provides notice of claim outside

allowed.
In a companion case, Financial
Industries Inc. v. XL Specialty Insurance Company, 07-1059 (Texas,
2009), the Supreme Court dealt
with slightly different policy language but nonetheless held that
the insurer must show prejudice
before an insured’s violation of
the “as soon as practicable” notice provision would allow an
insurer to deny coverage.

(U.S., March 4, 2009), the United

of various products. In Wyeth, the

States Supreme Court held that

dissenting opinion heralded this

federal approval of labels giving

likely effect when it stated that

warnings about the effects of

the majority opinion had turned a

drugs does not bar lawsuits under

“common-law tort suit into a

state tort law claiming inadequate

‘frontal assault’ on the FDA’s

warnings of health risks. While

regulatory regime for drug label-

supposedly “narrowly drawn,”

ing… .”

this decision nonetheless promises to encourage the filing of
products liability lawsuits which
have been discouraged or precluded by prior court decisions

the policy’s date-specific reporting

Federal Preemption Limited:

which have given significant pre-

period, that coverage will not be

In Wyeth v. Levine, 129 S. Ct. 1187

emptive effect to federal approval

For more information, please
contact H. Norman Kinzy
(nkinzy@settlepou.com) or
Oliver B. Krejs
(okrejs@settlepou.com) of SettlePou at (214) 520-3300.

Landlord and Tenant Considerations When Negotiating Economic Concessions
in Commercial Leases
By Jeff Mosteller and

both parties. In order to fully

landlord should consider which

in many forms, the most common

Brian H. Baker

realize these opportunities,

currently unfavorable terms could

being rent abatement, rent reduc-

there are several considerations

be modified to make an amended

tion, and space reduction. In these

landlords and tenants should

lease more palatable, such as the

conversations, the landlord and

evaluate.

elimination of a tenant’s early ter-

tenant must each have a realistic

mination right, renewal option,

view of the value of the tenant’s

expansion right or other preferen-

lease. A tenant with a poor pay-

tial rights or adding restrictions on

ment history or extended financial

tenant’s use of the premises. Like-

hardship will have a weak bargain-

wise, before a tenant approaches

ing position.

the landlord for a concession such

an economic market in which land-

as rent reduction or abatement,

lords are having difficulty finding

that tenant should “think ahead”

new tenants to fill vacant spaces,

and try to anticipate what other

tenants may have notably increased

favorable terms of the lease could

bargaining power.

The starting point for lease
modification would naturally be
Landlords and tenants enter into
leases with the expectation that
the document which they execute
will govern their relationship
throughout the term of the lease.
However, shifting economic realities may move a tenant to pursue
some form of relief from the
terms of the lease. It is important
to note that while this may initially appear to be a negative for
the leasing relationship, it can also
prove to be an opportunity for

the lease document itself. Both
parties should be mindful of the
original lease negotiations. Each
party likely made concessions
during that process, and if a
tenant introduces the idea of
modifying a provision of the
lease (for example, the rent), it
is appropriate for the parties to
discuss the possibility of other
revisions to the lease. There-

Conversely, during

be affected and balance the benefits and drawbacks to each sceContinued on Page 6

nario.

fore, once a landlord learns of a

Next, the parties must consider

tenant’s proposal to alter the

the terms of the proposed eco-

economic terms of the lease, the

nomic concessions. This can come

Page 5
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Landlord and Tenant Considerations When Negotiating
Economic Concessions in Commercial Leases… Continued from Page 5
While the proposed concession is

portunity to re-evaluate the secu-

arising prior to the effective date

intended to benefit the tenant, it

rity the tenant has given to se-

of the amendment via the inclu-

may lead to opportunities for the

cure its obligations and whether

sion of “estoppel” representa-

landlord to reconfigure its balance

some modification is justified,

tions from such tenant. It stands

of occupied and vacant space. The

such as the addition of a personal

to reason that a landlord that

landlord may wish to reduce a

guaranty or additional security

gives relief to a struggling tenant

tenant’s space or relocate a tenant

deposit.

should not fear claims from a

to another (perhaps less marketable) location in the project in
order to free up the relinquished
space to be remarketed or
“bundled” together with other
space, creating the ability to lease
to a larger full-floor/full-building
tenant. Each party may also be

“While the proposed concession

well served in such discussions to

is intended to benefit the tenant,

do the other side’s homework for

it may lead to opportunities for
the landlord…”

them in advance, including analysis
of market rents, the net value of
any rental adjustments and any
other analysis which may help
streamline negotiations.

Economic recovery by the tenant
may trigger the end of any concession provided. In the event of
rent concessions, the parties
must then consider the concept
of recapture. Landlords may
expect the tenant to reimburse
them for any rent that is forgiven.
Once a balance of expectations is
considered, the parties should

matter arising before such relief
and the amendment giving tenant
its economic concession. Third,
any concession should be deemed
terminated upon the filing of
bankruptcy by a tenant in order
to attempt to have the bankruptcy court consider the lease
on its original terms during such
process.

evaluate the multiple options for

When tenants face difficult finan-

recapture, such as a simple in-

cial times, it is often necessary for

crease in the base rent at such

tenants and landlords to work

later time as the parties reasona-

together to find a mutually benefi-

bly project, or, for retail tenants,

cial concession which relieves the

Once a tenant asks for an eco-

the addition of, or increase in,

tenant’s burden while also ade-

nomic concession, the landlord is

percentage rent. Because per-

quately addressing the concerns

justified in asking to examine the

centage rent is dependent upon

of the landlord. So long as the

tenant’s financials. An open review

tenant sales, the parties may need

parties carefully consider the full

of tenant financials will not only

to manipulate the breakpoint

range of issues involved with such

help the landlord determine

calculation in order to guarantee

concessions, it can be an impor-

whether to give a concession, but

repayments.

tant step to securing a positive

also help determine the amount of
any concession. It is also common
for such a landlord to then require
continued periodic reviews of the
tenant’s financials. The parties
should also address other cost
saving methods available to the
tenant. It will hurt a tenant’s bargaining position if it cannot show
evidence that it has taken steps to
reduce costs in other areas. The
landlord should also take this op-
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Finally, there are several issues
outside the confines of the actual
lease document that both parties

and sustained economic relationship between the landlord and
tenant.

must consider when negotiating

For more information, please

economic concessions in the

contact Jeff Mosteller

lease. First, one or both parties

(jmosteller@settlepou.com) of

may be subject to loan agree-

SettlePou at (214) 520-3300.

ments, and should seek all necessary lender approvals for modifications. Second, a landlord may
want to request a waiver of all
tenant claims against landlord
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Texas Foreclosure Legislation: A Trip Through the Sausage Maker
By Barry D. Johnson
Once in

days (notice of default) and 60 to

enlarge this time from 30 days to

This session of the Texas Legisla-

90 days (for notice of sale).

60 or 90 days. And one pending

ture draws to a close on June 1,

bill even seeks to require an indi-

2009. Over seven thousand bills

vidual who acquires a property

were filed by the filing deadline,

through foreclosure to honor a

and a great many of these bills

tenant lease.

will not become law. Neverthe-

every gen-

Second, there are “process” bills.

eration the

These bills fall into two types.

“perfect

With respect to residential loan

storm” hits

assets, it is proposed that notice

the Texas

of default will be given on a form

Fourth are consumer protection

Legislature.

mandated by the Texas Attorney

bills. These bills seek to describe

The ongoing

General which contains various

something called a “sub-prime”

financial crisis and the resulting

types of information about the

loan. Some of the “sub-prime”

“foreclosure crisis” have created a

foreclosure process and the loss

loan features are not normally

flood of proposals in Austin during

mitigation alternatives available to

associated with sub-prime loans.

the 2009 legislative cycle.

the borrower. These bills also

Sub-prime loans would include

typically require that the lender

loans not only with a higher then

attempt to make telephone con-

average interest rate (measured

tact with the defaulted residential

against the prime lending rate),

consumer in order to counsel the

but also would include loans with

consumer on loss mitigation op-

balloon features and pre-payment

For more information, please

tions. The second type of proc-

penalties, as well as certain ad-

contact Barry D. Johnson

ess bill is more far reaching and

justable rate loans which allow

(bjohnson@settlepou.com) of

attempts to change Texas from a

for the interest rate to increase

SettlePou at (214) 520-3300.

non-judicial to a judicial foreclo-

more than two percent per year.

sure state. This would be a sub-

These consumer protection bills

stantial departure from our his-

either outlaw loans within these

torically hands-off foreclosure

features or severely restrict the

process requiring little, if any,

lender’s ability to foreclose such a

governmental intervention. Judi-

loan in default.

Presently, Texas has one of the
fastest and easiest foreclosure
processes in the nation. Typically,
with respect to a residential asset
(which is not a home equity loan),
a foreclosure can take place in as
little as two months with a 20-day
notice of default and a 21-day notice of sale. Texas is a non-judicial
foreclosure state, with little if any
oversight of the foreclosure process by the state government or
courts. Foreclosure sales have
historically been a “private” matter
between the lender and the
owner.

cial foreclosure bills are being
strongly opposed by both the
lending industry as well as the

We are also keeping our eye on
significant federal legislation.
Specifically, a “cram down” bill

Pending Texas legislation seeks to

Texas judiciary, who do not de-

change this and takes primarily

sire to see a new influx of law-

four forms.

suits into their courts.

First, there are timeline bills. The

Third are bills which attempt to

customer’s interest rate to a

purpose of these bills is to enlarge

aid tenants in property following

lower level. In addition, this

the timeline for the notice of de-

a foreclosure. Under present

“cram down” bill could allow a

fault (issued with residential prop-

Texas law, a tenant in a property

loan secured by a property with

erties) and the notice of sale (the

following a foreclosure must va-

negative equity to be stripped of

document posted at the court

cate the property within 30 days

any debt in excess of the value of

house). In general, these timelines

of being requested to do so by

the property at the time the

are proposed to be enlarged to 45

the lender. Various bills seek to

bankruptcy is filed.

could pass allowing residential
consumers in bankruptcy to have
a bankruptcy court reset the
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less, with the economic crisis and
foreclosures at record levels, we
believe it likely that some form of
foreclosure reform and consumer
protection will be adopted by the
Texas Legislature. After the Legislature adjourns, watch for a
follow-up article in an upcoming
SettlePou newsletter discussing
the final set of laws enacted by
the Legislature.
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It’s Not Just About the Money: How the New Stimulus Bill Expands HIPAA Privacy
and Security Requirements
By Michael S. Byrd and

the HIPAA privacy and security

administrative, accreditation or

ing security may be applicable to

Bradford E. Adatto

rules. Unless otherwise specified,

financial services where the provi-

business associates as well, in-

the requirements discussed below

sion of those services involves the

cluding those discussed in this

will take effect twelve months

disclosure of individually identifi-

article.

from the enactment of the Act.

able health information to the

HIPAA Changes
The following is an analysis of
Introduction
1. HIPAA
The Health Insurance Portability
and Accountability Act of 1996
(“HIPAA”) developed four major
health information standards: (1)
Transaction and code standards;
(2) Privacy standards; (3) Security
standards; and (4) National identifier standards. The privacy and
security standards were developed
to increase and/or protect the
confidentiality and availability of a
patient’s medical information.
HIPAA privacy and security rules
set certain compliance standards
for healthcare professionals.
2. Stimulus Bill
On February 17, 2009, House
Resolution 1 became Public Law
No. 111-005. Titled the
“American Recovery and Reinvestment Act of 2009 (“Act”),” most
will recognize it as the “Stimulus
Bill” or “Stimulus Package.” While
the primary purpose behind the
Act was to stabilize the struggling
economy by creating jobs and
assisting those affected by the recession, other significant provisions
were included that amended existing laws and regulations such as

some of the changes from the Act
as it relates to HIPAA.

person.
The Act now expands the rules
applicable to covered entities
requiring safeguards, policies,
procedures and documentation

1. Business Associates

standards to directly govern busi-

Covered entities are required to

ness associates. Business associ-

protect any and all electronic
protected health information
(“PHI”) created, received, maintained, or transmitted. A
“covered entity” includes hospitals, surgery centers, physicians,
medical groups and other medical
facilities. The rules require certain administrative, physical and
technical safeguards, as well as
the establishment of policies,
procedures and documentation
standards. Previously, the rules
required covered entities to ob-

ates can no longer implement
their own defined reasonable and
appropriate safeguards. As such,
CPAs, lawyers and business consultants must implement the
statutory safeguards, policies and
procedures to protect the PHI
they are receiving from covered
entities. This expansion also
results in business associates
becoming subject to the civil and
criminal penalties for security
violations that were previously
only applicable to covered enti-

2. Notification of Breaches
If an unauthorized acquisition,
access, use or disclosure of
“unsecured” PHI occurs, covered
entities must notify all individuals
whose PHI has been accessed,
acquired or disclosed as a result
of the breach without unreasonable delay after discovery of the
breach. Business associates must
notify the covered entity of such
breaches but are not required to
notify all individuals. The notice
must contain certain information
such as descriptions of what happened, the types of PHI involved,
steps individuals should take to
protect themselves, a description
of what the covered entity is
doing to investigate, and contact
procedures for additional information. Notice must also be

tain satisfactory assurances of

ties.

protection through written con-

In addition, it should be noted

Health and Human Services

tracts or agreements from busi-

that the Act contains a statement

(“Secretary”). If the PHI involves

ness associates in order to allow

that the “additional requirements

more than 500 individuals, then

a business associate to create or

of this title that relate to security

notice must be provided immedi-

receive PHI on its behalf. Busi-

and that are made applicable to

ately; otherwise, notice can be

ness associates are people who,

covered entities shall also be

logged and submitted annually.

on behalf of covered entities,

applicable to such a business as-

engage in a function or activity

sociate.” It is unclear how broad

that involves the use or disclo-

the statement will be interpreted,

sure of personal identifiable

especially given provisions within

health information. It also in-

the bill which contain explicit

cludes people who provide legal,

references to business associates.

actuarial, accounting, consulting,

Therefore, it should be noted

data aggregation, management,

that provisions describing stan-
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dards for covered entities regard-

submitted to the Secretary of

The above-described requirements will apply to breaches discovered on or after the date of
publication of the interim final
regulations to be promulgated by
the Secretary within 180 days of
the enactment of the Act.
Continued on Page 9
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3. Restrictions on Certain Disclo-

Limited Data Set. The Limited

The Act has now eliminated this

dates may change, as the Secre-

sures of PHI

Data Set includes 16 individual

exception for covered entities

tary has authority to alter them.

identifiers such as name, address,

that use or maintain electronic

phone number, email address,

health records with respect to

social security number and medi-

PHI. The Act now gives individu-

cal record numbers. Only if this

als the right to an accounting of

As you can see, the American

requirement proves to be insuffi-

disclosures through an electronic

Recovery and Reinvestment Act

cient can the covered entity then

health record made by a covered

of 2009 has changed some impor-

rely on the old “minimum neces-

entity during the previous three

tant provisions related to HIPAA.

sary” standard.

years even if made to carry out

Healthcare providers, consult-

treatment, payment and health

ants, accountants and lawyers

care operations. A covered en-

should all review their security

tity that receives the request may

procedures when handling PHI to

(1) provide an accounting for

ensure they are in compliance

disclosures made by both the

with the new rules.

Currently, a covered entity must
allow an individual to request a
restriction on the use or disclosure of PHI to carry out treatment,
payment, or health care operations. However, the covered entity is not required to agree to a
restriction. Now, the Act requires
a covered entity to comply with

Just to add some confusion to the

the requested restriction if: (1)

entire process, the Limited Data

“the disclosure is to a health plan

Set standard described above is

for purposes of carrying out pay-

only a temporary standard. The

ment or health care operations

new Limited Data Set standard

(and is not for purposes of carrying

must be followed until the Secre-

out treatment)”; and (2) the PHI

tary has issued guidance on what

“pertains solely to a health care

constitutes “minimum necessary.”

item or service for which the

The Secretary is to issue this

health care provider involved has

guidance within 18 months of the

been paid out of pocket in full.”

date of enactment of the Act.

Compliance with these new re-

(Don’t be surprised if the Secre-

strictions may become an adminis-

tary requests an extension on the

trative nightmare for each individ-

18 months.) Upon the issuance

ual request.

of the guidance, the new Limited

4. Disclosure Standards

Data Set standard no longer applies and the new and Secretary-

covered entity and their business
associates, or (2) provide an accounting for disclosures made by
the covered entity and provide
the contact information of their
business associates. If the latter
is given and an individual makes a
request upon the business associate, the business associate is required to provide an accounting
of disclosures that he or she has
made.

The Act significantly alters the

approved “Minimum Necessary”

It is important to note that cov-

standard with which a covered

standard will apply.

ered entities that have acquired

entity must comply with the use,
disclosure, or request of PHI by

5. Accounting of Certain PHI

electronic health records as of
January 1, 2009 are not required

altering the existing “minimum

Individuals have a right to an ac-

to account for disclosures made

necessary” standard.

counting of disclosures of PHI

before January 1, 2014. For cov-

made by a covered entity in the

ered entities that acquire elec-

past six years prior to the date of

tronic health records after Janu-

the request. But an exception

ary 1, 2009, accountings must be

exists providing that a covered

made for disclosures made on or

entity is not required to account

after the later of (1) January 1,

for disclosures made to carry out

2011, or (2) the date it acquires

treatment, payment and health

an electronic health record.

care operations.

Please keep in mind that these

Previously, a covered entity would
have to limit PHI to the “minimum
necessary to accomplish the intended purpose of the use, disclosure, or request.” The covered
entity was left to make this determination. The Act now requires a
covered entity to limit PHI to the
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Conclusion

For more information, please
contact Michael S. Byrd
(mbyrd@settlepou.com)
or Bradford E. Adatto
(badatto@settlepou.com) of
SettlePou at (214) 520-3300.
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Creditors Beware: Potential Pitfalls of Automatic Stay Violations
By David M. O’Dens and

when necessary.

Kerry M. Hayden

The “automatic stay” is one of the
principal immediate benefits of
filing bankruptcy. Upon filing a
bankruptcy petition, the automatic
stay springs into effect to stop any
creditor’s debt collection efforts,
lien enforcement actions, lawsuits
and a host of other actions against
the debtor and the debtor’s property. It is primarily designed to
maintain the status quo while the
court examines the debtor’s financial situation. The automatic stay
is often likened to “closing the
windows and locking the doors” to
prevent any property from leaving
the newly-created bankruptcy
estate. As its name implies, the
automatic stay is effective without
any further action by the debtor or
the court, and the court will eventually monitor the gathering and
distribution of the debtor’s assets.
However, until that time, or until
the stay is lifted, creditors are
generally precluded from taking
any action against the debtor or
the debtor’s estate.
Pursuant to the Bankruptcy Code,
11 U.S.C. 362(b), there are exceptions to the stay such as civil actions involving the establishment of
paternity or the collection of a
domestic support obligation.
However, the exceptions outlined
in § 362(b) are often narrowly
construed, and the courts have
broad powers to extend the reach
of the automatic stay even further

Most creditors readily acknowledge that the automatic stay applies to them, but they ask the
court to lift the stay via a “motion
for relief” under 11 U.S.C. § 362
of the Bankruptcy Code. Such
motions commonly allege a lack
of adequate protection of an
interest in estate property, or
lack of an adequate “equity cushion,” or, alternatively, that the
debtor does not have equity in
the subject property and that the
property is not necessary to an
effective reorganization in bankruptcy. If the court grants the
creditor’s motion for relief, the
creditor may repossess and foreclose upon its collateral; however, the creditor is still prohibited from pursuing any actions
against the individual debtor. The
stay continues until the earlier of
the dismissal or the closing of the
bankruptcy case, and any actions
in violation of the stay are void in
Texas. See In re Pierce, 272 B.R.
198, 204 (Bankr. S.D. Tex. 2001).
Not only are actions taken in
violation of the stay void in
Texas, but they may also be punishable by the court, particularly
where the court finds that the
creditor willfully violated the
automatic stay. See In re Repine,
536 F.3d 512 (5th Cir. 2008). For
example, Section 362(k) creates a
private cause of action for a
debtor to file suit against a creditor who willfully violates the
automatic stay to the injury of the
debtor. If the creditor is aware
of the stay and intentionally acts
in violation of the stay, the law
provides that the debtor shall
recover actual damages, including
costs and attorney’s fees.
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In addition to economic loss,
emotional damages also qualify as
actual damages. For example, in a
recent appeal before the Fifth
Circuit, the Court found that
emotional distress damages may
also be awarded in the appropriate case, but the plaintiff is required to set forth “specific information” concerning damages
caused by his alleged emotional
distress rather than relying only
on “general assertions.” Repine,
536 F.3d at 521—522. For example, in Repine, the creditor was an
attorney for the Debtor’s ex-wife
in connection with a child support enforcement action wherein
the family court held the debtor
in criminal contempt for failure to
pay child support and ordered
that he be incarcerated until he
paid the amounts due and owing
to his wife and child. The parties
eventually negotiated options for
settling the child support enforcement action and securing the
debtor’s release from jail, and the
court entered an agreed order
lifting the automatic stay to enforce the settlement terms. Specifically, the agreed order provided that attorney’s fees due and
owing to the ex-wife’s attorney
shall be provided for as a priority
unsecured claim to be paid
through the debtor’s Chapter 13
plan.
In light of the bankruptcy court’s
entry of the agreed order, the
family court held a hearing regarding the debtor’s release from
jail, where the attorney opposed
the debtor’s release, as she was
concerned that her fees would
not be paid. After the hearing,
the debtor remained in jail since
he had still not paid child support,
during which time his father

passed away. Also, the attorney
threatened in a fax that she
would refuse to appear in court
to submit an agreed order releasing the debtor from jail, despite
her client’s wishes, until she received “a copy of the certified
checks” for her attorney’s fees.
Subsequently, the attorney’s client and the debtor jointly moved
to enforce the bankruptcy court’s
agreed order, and the court ordered the attorney to appear and
show cause why she should not
be held in contempt for attempting to collect her attorney’s fees
in violation of the automatic stay.
Despite being personally served
with the show cause order, the
attorney failed to appear, and the
bankruptcy court issued a warrant for her arrest. The U.S.
Marshal took the attorney into
custody, and the bankruptcy
court admonished the attorney to
cease any and all collection efforts. Nevertheless, the attorney
continued her efforts to collect
her attorney’s fees and continued
to refuse to consent to the
debtor’s release from jail so he
could attend his father’s funeral.
Consequently, the ex-wife and
debtor commenced an adversary
proceeding seeking damages and
attorney’s fees for the attorney’s
willful violation of the automatic
stay. After a two-day trial, the
bankruptcy court awarded the
plaintiffs actual damages (including
$4,400.00 for emotional distress,
punitive damages and attorney’s
fees.) The attorney appealed;
however, the district court affirmed the bankruptcy court’s
decision.
Continued on Page 11
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Subsequently, the Fifth Circuit
Court of Appeals vacated the
bankruptcy court’s decision in part,
finding that the debtor’s general
testimony that he felt “very upset”
at what his sons would think of
him for being in jail and that it was
“very traumatic” for him to miss
his father’s funeral was insufficient
evidence to support an award of
emotional damages. Repine, 536
F.3d at 522. However, it is important to note that such an award is
available to the plaintiff who makes
specific, supportable assertions of
emotional distress.
Furthermore, Section 362(k) provides that, in “appropriate circum-

stances,” a debtor may recover
punitive damages. 11 U.S.C. 362
(k). In defining “appropriate circumstances,” the Fifth Circuit
recently ruled that an “egregious”
intentional misconduct is required
on the violator’s part in order to
impose punitive damages. Repine,
536 F.3d at 521. In Repine, the
Fifth Circuit affirmed the bankruptcy court’s award of punitive
damages, finding that the attorney’s violation of the stay was
particularly egregious, “reckless,”
and “arrogant,” especially since
the attorney ignored the court’s
orders and her client’s wishes,
and she persisted in her collection efforts despite the bank-

ruptcy court’s admonishment.
Accordingly, once a creditor becomes aware of a debtor’s bankruptcy filing, it is imperative that
all collection efforts and communications of any kind with the
debtor cease immediately in order to prevent any violation of
the automatic stay. Once a creditor is aware of the stay and acts
in violation of the stay, the debtor
likely becomes entitled to actual
damages and, in certain cases,
may be awarded punitive and
emotional damages. Such consequences may be easily avoided
with a quick bankruptcy search of
the subject obligor(s) prior to any

communications, demands
other debt collection acts.

or

Creditors should consult with
legal counsel soon after a bankruptcy filing in order to obtain
advice for promptly and effectively protecting such creditors’
rights.
For more information, please
contact David M. O’Dens
(odens@settlepou.com) or
Kerry M. Hayden
(khayden@settlepou.com) of
SettlePou at (214) 520-3300.

SettlePou Continues Volunteer Participation in Habitat for Humanity
Continuing their past commit-

Humanity Home Project. The

their dreams of home ownership.

Home Project is co-chaired by

ment, on February 28, 2009, four-

Dallas Bar Association Home

The Dallas Bar Association Home

SettlePou shareholder, Scott Con-

teen members of SettlePou vol-

Project is building its 18th Dallas

Project is the longest-running

rad.

unteered their time and carpentry

Area Habitat for Humanity home,

whole-house sponsor for the

skills to assist with the Dallas Bar

having already helped 17 families

Dallas Area Habitat for Humanity.

Association’s 2009 Habitat for

in the Dallas community realize

This year’s Dallas Bar Association

SettlePou Shareholder, Jeffrey J. Porter, Named as Fellow of the
Dallas Bar Foundation
SettlePou is proud to announce

neys who have distinguished

ment to service, education, and

has been practicing law for 29

that shareholder, Jeffrey J. Porter,

themselves in their legal careers

philanthropy. The formal induc-

years and is Chair of SettlePou’s

was recently honored by being

and in their civic contributions.

tion as a Fellow took place at the

Real Estate section.

named a Fellow of the Dallas Bar

Mr. Porter’s nomination by a

eighteenth annual Fellows’ Lunch-

Foundation. Fellows of the Dallas

current Fellow represents an

eon held at the Belo Pavilion on

Bar Foundation are Dallas attor-

acknowledgment of his commit-

March 25, 2009. Jeffrey J. Porter

Important Notice: The articles in this newsletter have been prepared by SettlePou for informational purposes
only and are not legal advice. This information is not intended to create, and receipt of it does not constitute, an
attorney-client relationship. Readers should not act upon this information
without seeking professional counsel.
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