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SettlePou Welcomes New Attorneys

SettlePou was
formed more than a
quarter of a century
ago with the specific
goal of providing
highly skilled and ser-
vice-oriented attor-
neys for our clients.
SettlePou fosters an
excellent atmos-
phere for doing busi-
ness. With over 25
skilled attorneys and
a qualified support staff,
the firm represents clients
with an unusual brand of
big-firm expertise coupled
with small-firm attention.
With that in mind, Settle-
Pou is proud to announce
the addition of two new
attorneys, Oliver B. Krejs
and Brian P. DeVoss.

Oliver B. Krejs joined the
Insurance Defense Group,
as a shareholder, effective
January 23, 2006. Mr.
Krejs’ experience is in
insurance defense, third
party liability claims (auto,
commercial vehicles, trac-
tor trailers, boats, water-
craft), premises liability
claims, professional mal-
practice claims and busi-
ness litigation.

Brian P. DeVoss

Oliver comes to SettlePou
from the firm of Beene &
Malone. He received his
undergraduate degree in
history from Southern
Methodist University in
1993 and graduated from

St. Mary's School of
Law in 1997. He is
married to Stepha-
nie, and they have
two daughters, Josie
(age three) and Kate
(age one).

Brian P. DeVoss
joined the Commer-
cial Lending Group,
effective January 16,
2006. Brian comes
to SettlePou after practic-
ing in New Orleans, Lou-
isiana at the firm of Chris-
tovich & Kearney. Brian’s
experience is in handling
both transactional and
litigation matters.

He received his under-
graduate degree in Busi-
ness Administration/
Marketing from Southern
Methodist University in
2000 and graduated from
Tulane Law School in
2003.

Brian is married to Nicole
Gonzalez DeVoss, and
they are the proud par-
ents of Tate Russell De-
Voss.
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Michael S. Byrd

Areas of Practice:

Health Law, Private Business, Pri-
vate Business-Technology, Private
Business Mergers and Acquisitions,
Business Litigation and
Condemnation Law

ANY DOMESTIC
ENTITY (E.G., A
TEXAS
CORPORATION OR
A TEXAS LIMITED
LIABILITY COMPANY)
FORMED ON OR
AFTER JANUARY 1,
2006 IN TEXAS
MUST BE FORMED
UNDER AND
GOVERNED BY THE
TBOC

SettlePou Newsletter

How the New Texas Business Organizations Code

Affects You

By Michael S. Byrd

January I, 2006 is an im-
portant date regarding the
legal form of business enti-
ties because The Texas
Business Organizations
Code (“TBOC”) became
effective on this date. Any
domestic entity (e.g, a
Texas corporation or a
Texas limited liability com-
pany) formed on or after
January [, 2006 in Texas
must be formed under and
governed by the TBOC.
Domestic entities existing
prior to January |, 2006
will not become subject to
the TBOC until January 1,
2010, unless they affirma-
tively elect to opt in to the
TBOC before such date.
Any foreign “filing en-
tity” (e.g., a Delaware cor-
poration or Delaware lim-
ited liability company that
qualifies to transact busi-
ness in Texas as a foreign
entity) that registers with
the Secretary of State on
or after January |, 2006 to
transact business in Texas
will be subject to the
TBOC. Similar to domes-
tic entities, foreign filing
entities registered with the
Texas Secretary of State to
transact business in Texas
prior to January I, 2006
will not be governed by
the TBOC until January I,
2010 unless they elect to
be governed by the TBOC
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before such date.

The TBOC represents a
codification of eleven sepa-
rate statutes governing
non-profit and for-profit
entities. Among the stat-
utes codified and replaced
by the TBOC are the
Texas Business Corpora-
tion Act, the Texas Limited
Liability Company Act, the
Texas Revised Partnership
Act, and the Texas Revised
Limited Partnership Act.

For the most part, the pur-
pose of the Code is not to
change substantively the
laws governing the various
types of business entities,
but to rearrange those stat-
utes, harmonize various
provisions, and eliminate
duplicative and ineffective
provisions. However,
there are some substantive
changes that could affect
your business. The most
notable difference between
the old statutes and the
new TBOC is the replace-
ment of familiar terminol-
ogy with new terminology.
New vocabulary will be
used throughout the TBOC
in the context of all types
of entities, as well as spe-
cialized terms used only in
the entity-specific titles.

Some of the other more
significant changes under

the TBOC include: the
TBOC establishes a new
presumption that entities
have a perpetual duration
unless stated otherwise in
the governing documents
of the entity; the Secre-
tary of State will no longer
be required to issue a
separate certificate evi-
dencing a recorded instru-
ment, but instead will re-
turn a duplicate copy of
the recorded instrument
stamped with the word
“Filed”; and, generally, fil-
ing fees have increased by
50% from existing filing
fees, which will apply to
new and existing entities as
of January 1, 2006.

Because most of the sub-
stantive changes will be
relevant only on a case-by-
case basis, please call Mi-
chael S. Byrd, Chair of the
Business Counsel Services
Section at (214) 520-3300
if you have any questions
regarding whether the
TBOC applies to you, how
it will affect you; and if it
does not apply, whether it
is beneficial to opt in to
the TBOC before 2010.



Volume 3, Issue |

Mortgage Fraud: Identifying the Problem and

Seeking Help

By J. Allen Smith

Mortgage fraud has been a
source of increasing con-
cern in the mortgage lending
community. One of the
fastest growing white-collar
crimes in the United States,
mortgage fraud occurs
when borrowers or indus-
try professionals make ma-
terial misstatements, mis-
representations, or omis-
sions to lenders or under-
writers in connection with
funding, purchasing, or in-
suring loans. There are gen-
erally two types of mort-
gage fraud: fraud for prop-
erty, and fraud for profit.

Fraud for property, also
known as fraud for housing,
usually involves a borrower
perpetrating fraud to secure
an affordable loan because
the borrower is otherwise
financially incapable of le-
gally securing that financing.
The typical case involves a
borrower misrepresenting
his income, his personal
debt, and/or the property
value in order to qualify for
financing otherwise unavail-
able to him. Often the bor-
rower desperately wants
the property and actually
intends to repay the loan. It
is not uncommon for the
borrower to be coached by
unscrupulous industry pro-
fessionals. According to FBI
reports, fraud for property
accounts for roughly 20 per-
cent of all mortgage fraud.

The more common form of
mortgage fraud is fraud for
profit, which is generally
committed by industry pro-
fessionals rather than bor-
rowers. These cases typi-
cally involve industry insid-
ers with no interest in the
property and no intent to
ever repay the loan. They
make numerous gross mis-
representations on items
including the borrower’s
income, assets, debts, credit
history, or employment,
with the misstated items
often being backstopped by
co-conspirators. They also
seek to artificially inflate the
sales price over the listing
price or market value, often
by amending the sales con-
tract, obtaining a fraudulent
appraisal, or flipping the
property in successive
transactions between re-
lated entities. Down pay-
ments often do not exist or
are borrowed and disguised
with a fraudulent gift letter.
The inflated property value
or sales price is used to
make up for the lack of a
down payment and fraudu-
lently generate cash pro-
ceeds. Other common sce-
narios involve contract and
loan conditions providing
for purported future im-
provements, with contrac-
tors providing false or in-
flated estimates and never
performing the work.

As the problems mount,
lenders and their attorneys
are looking to the law for

help. Currently, a federal
statute requires Fannie Mae
and Freddie Mac to report
any suspicious mortgage
lending activity. The FBI and
HUD investigate large-scale
fraud operations and ulti-
mately seek to indict con-
spirators under federal mail,
wire, and bank fraud stat-
utes. Prosecutors typically
seek restitution payments to
compensate defrauded lend-
ers, but guilty parties also
potentially face jail time,
such as up to 30 years in
federal prison for a single
count of bank fraud.

Texas law also provides
avenues of protection for
lenders, including the impo-
sition of both criminal and
civil liability on parties com-
mitting mortgage fraud. It is
a criminal offense, for exam-
ple, to obtain property or
credit by knowingly making
materially false or misleading
written statements, and vio-
lators potentially face first-
degree felony charges.
Lenders seeking to recover
foreclosure deficiencies or
other losses resulting from
mortgage fraud can file civil
suit asserting common law
claims such as fraud. The
effectiveness of the current
legal framework has come
into question recently, and
state lawmakers have pro-
posed several bills to im-
prove lenders’ options.
Thus far, however, none of
the proposed bills has sur-
vived committee.
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Lenders seeking help with
ways to identify or prevent
mortgage fraud can contact
the FBI, the Texas Real Es-
tate Commission, the Texas
Department of Savings and
Mortgage Lending, or the
Texas Department of Insur-
ance. If you would like help
coordinating with these
agencies, or if you have any
further questions or com-
ments concerning mortgage
fraud, please feel free to
contact J. Allen Smith or J.
Garth Fennegan of Settle-
Pou at (214) 520-3300.

J. Allen Smith

Areas of Practice:

Business Litigation, Financial Institu-
tion Litigation, Condemnation Law,
Legislation and Regulatory Affairs,
Real Estate Litigation and
Appellate Law



Robert L. Pou llI

Areas of Practice:

Financial Institutions, Mortgage
Banking Regulation and Lending,
SBA and USDA Lending, Loan
Workouts and Restructuring, Ac-
quisitions and Divestitures, Busi-
ness Entity Creation, Commercial
Leasing, Commercial Property
Development, Asset Recovery,
Commercial Bankruptcy, Lender
Liability and SBA Liquidation

L

April Houser
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College: Southern Methodist
University

| Law School: Texas Tech

University

Family: Wife, Cindy;
two sons, Robin and
Lathram

Personal Favorites:
Food: Mexican

e  Drink: Cerveza

e Hobby: Spending quality
time with family and
friends

ot

Position: Legal Assistant
Hometown: Lancaster,
Texas
Family: Husband, Craig;
two children, Logan
(age eight) and
Brayden (age four)
Personal Favorites:
e Food: Mexican
o  Drink: Flavored Tea
o Hobby: The boys’ activi-
ties, tennis and garden-
ing
e TV Show: CSI and Two
and a Half Men
e Old Movie: A World
Apart
e Recent Movie: Glory
Road

Page 4

Robert L. Pou llI

e TV Show: Boston Legal
(just kidding),; 24
e Old Movie: The Big Chill
e Recent Movie: Walk the
Line
e Book: Any type of self-
improvement book
e  Music: Country and
Oldies
e Vacation: Cedar Creek
Lake
e Sport: Walking and
Cycling
e Sports Team: Dallas
Cowboys

April Houser

e Book: 40 Days of
Purpose
e Music: Contemporary
Christian
e Vacation: We try to
plan our family vacations
to places we have not
been before, to experi-
ence new adventures.
e Sport: Love all sports
e Sports Team: All local
sports teams

April grew up in Lancaster,
Texas, as the daughter of a
high school football coach;
therefore, sports were a big
part of her life. Hard work and
a determination to succeed
were the expectations of her

What do you consider as the
most important qualities of
a good lawyer?

Counseling our clients in a
manner to effectively conduct
their business in ways to pre-
vent needing legal services.
Providing excellent legal ser-
vices to our clients in a timely
and cost-effective manner —
“big-firm expertise coupled
with small-firm attention.”

family. April continues to main-
tain this work ethic as an adult
with her career and family. April
has always loved the law. She
has been with SettlePou for
almost 17 years and enjoys the
satisfaction she experiences
working with lenders and bor-
rowers to close transactions and
help them achieve their goals.
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Recent Insurance Developments in Texas Courts

By H. Norman Kinzy

The following recent de-
velopments in Texas
Courts may be of interest:

* NO BAD FAITH WHEN
NO COVERAGE EXISTS

on bad faith pursuant to
Art. 21.21, Texas Insur-
ance Code, or Section
[7.46 of the Texas Decep-
tive Trade Practices Act,
must likewise fail.

* ADDITIONAL INSURED

UNDER INSURANCE

ENDORSEMENT TO CGL

POLICY:

In Progressive County Mutual
Insurance Co. v. Boyd, No.
04-0055, 48 TSCJ 1020
(Tex. 2005), the Supreme
Court held that where
there was no coverage
under an automobile policy
for physical damage to an
automobile, there can be
no liability as to bad faith
and extracontractual
claims, even if the trial
court erred in granting a
summary judgment as to
those extracontractual
claims.

The Supreme Court fur-
ther held if the insured’s
claim is not covered by the
policy, there can be no
liability under Art. 21.55,
the Texas Prompt Payment
Of Claims Act, and that
since the common law bad
faith standard is the same
as the statutory standard,
an insured’s claim for
treble damages predicated

POLICY:

In Atofina Petrochemicals,
Inc. v. Continental Casualty
Co., No.04-0170, 49 TSCJ
225 (Tex. 2005), the Su-
preme Court dealt with
coverage for an additional
insured in a case involving
injuries to an employee of
an independent contractor.
In holding that the prem-
ises owner was entitled to
coverage under the inde-
pendent contractor’s pol-
icy, the court interpreted
the "additional insured en-
dorsement” to require
coverage for the land-
owner despite the fact that
the landowner had only
orally accepted the inde-
pendent contractor’s writ-
ten construction proposal
and despite the fact that
the certificate of insurance
evidencing the landowner
as an additional insured
was not issued prior to the
accident.

* DUTIES OWED BY IN-
SURER UNDER CGL
POLICY TO INSURED
CONTRACTOR:

In a case involving fre-
quently litigated issues in
Texas with conflicting rul-
ings by intermediate State
and Federal Courts, the
Texas Supreme Court has
accepted certified ques-
tions from the U.S. Court
of Appeals for the Fifth
Circuit in Lamar Homes,
Inc. v. Mid-Continent Casu-
alty Company, No. 05-0832.
The questions upon which
the Texas Supreme Court
may rule include coverage
under a commercial gen-
eral liability policy where a
home buyer sues his gen-
eral contractor for con-
struction defect, inter dlia,
as well as whether Article
21.55, Texas Insurance
Code (our "Prompt Pay-
ment of Claims Act") ap-
plies as to a CGL insurer’s
breach of its duty to de-
fend. We will be watching
this case with interest and
will report further.

For more information,
contact H. Norman
Kinzy of SettlePou at
(214) 520-3300 or
nkinzy@settlepou.com.

Important Notice: The articles in this newsletter have been prepared by SettlePou for informational purposes

only and are not legal advice. This information is not intended to create, and receipt of it does not constitute, an

attorney-client relationship. Readers should not act upon this information without seeking professional counsel.
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H. Norman Kinzy

Areas of Practice:

Aviation, First Party Insurance
Claims, Insurance Coverage Litiga-
tion, Insurance Subrogation, Third
Party Liability Claims and
Business Litigation
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