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Defense practice groups. He 
has been practicing law since 
2005. 

SettlePou’s two Rising Stars 
can be found on pages 5, 26, 
and 34 of the 2010 Texas 
Super Lawyers, Rising Stars 
Edition magazine, and at 
www.superlawyers.com/
texas. 

For further information 
about these and the firm’s 
other attorneys and areas of 
practice, please visit the 
firm’s website at 
www.settlepou.com. 

The publishers of Texas 
Monthly magazine have again 
recognized the accomplish-
ments of SettlePou attor-
neys. For the second year in 
a row, Michael Byrd was 
selected for the publisher’s 
Rising Stars list, joined this 
year by Michael Steinmark. 
The announcement of these 
awards comes just a few 
months after Allen Smith of 
SettlePou was selected for 
the publisher’s 2009 Super 
Lawyers list for the third 
straight year. 

Texas Super Lawyers, Rising 
Stars Edition is described by 
the publisher as a “listing of 
top lawyers who are under 

40 years old... or who have 
been in practice 10 years or 
less.” Selection is limited to 
only 2.5 percent of all lawyers 
in Texas, and is based on the 
collection and evaluation of 
objective criteria on 12 indica-
tors of peer recognition and 
professional achievement. 

Michael Byrd is a shareholder 
at SettlePou and Chair of its 
Business Counsel Services 
practice group. He has been 
practicing law since 1995 and 
focuses his practice on health 
care and private business. 

Michael Steinmark is an asso-
ciate in SettlePou’s Commer-
cial Litigation and Insurance 
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ObamaCare — 3… 2… 1… Ready or Not: Here it Comes! 
By Michael S. Byrd and 
Bradford E. Adatto 

Introduction 
President Obama’s health care 
legislation (“Legislation”) has 
been at the center of Ameri-
cans’ lives for some time.  Dur-
ing this period one constant 
theme has permeated any dis-
cussion: wait and see what is 
going to happen before any 
judgments, reviews, or interpre-
tation can or should be made.  
In fact, one of our previous 
articles stated the principal 
theme in any discussion was: 
“wait for the process to be-
come more complete before 
evaluating what the legislation 
will entail.”  Well the time has 
come for us to begin evaluating, 
reviewing, and interpreting the 
actual provisions of the newly 
enacted Legislation.  However, 
three caveats must precede this 
discussion. 
 
First, the information that fol-
lows is simply an attempt to 
help readers better understand 
what has been going on and to 
clarify those provisions that are 
or are not contained in the 
Legislation.  Our previous arti-
cles attempted to give readers 
an understanding of the possible 
provisions that may make it into 
a final bill by explaining the dif-
ferent versions of the bills that 

existed at the time.  At one 
point or other this included 
H.R. 3200, Senate HELP bill, 
Senate FC bill, H.R. 3962 
(House completed bill), and 
H.R. 3590 (Senate completed 
bill).  This article will attempt 
to get everyone back to a 
common starting point and 
provide a solid foundation for 
understanding the Legislation. 
 
Second, to correspond to the 
first, this article does not in-
tend to formulate any com-
mentary regarding the merits 
of the Legislation.  It is not the 
responsibility of this article to 
praise or criticize the process; 
nor is it the intention to deter-
mine if the Legislation and its 
provisions will be successful or 
be beneficial or detrimental for 
the economy, Americans as 
individuals, or America as a 
whole. 
 
Finally, although we are at a 
new starting point since the 
Legislation has been completed 
and enacted, a long road still 
exists as it relates to imple-
mentation and federal inter-
pretations of the provisions 
within the Legislation.  Does 
anyone remember the Health 
Insurance Portability and Ac-
countability Act (“HIPAA”)? 
So with that, as so eloquently 
stated by everyone during 
their childhood when playing 
hide-and-go-seek, “Ready or 
Not: Here it Comes!” 
 
Legislative Process 
The process utilized by Con-

gress in passing and enacting the 
Legislation was a complicated 
and technical one that is beyond 
the scope of this article.  Essen-
tially, the plan to merge the pre-
viously passed House of Repre-
sentatives (“House”) bill with the 
Senate’s previously passed bill 
(“Senate Bill”) was scrapped 
when Democrats lost a key elec-
tion in Massachusetts.  This loss 
resulted in the Democrats losing 
the number of votes that were 
necessary to pass any merged 
bill. 
 
As a result, the focus shifted 
towards passing the Legislation 
through a less onerous process 
where a simple majority (as op-
posed to a super-majority) would 
be needed.  On March 21, 2010, 
the House passed the Senate Bill 
and immediately thereafter, 
passed the fixer bill (a bill with 
amendments to the Senate Bill).  
On March 23, 2010, President 
Obama signed the Senate Bill 
into law.  Since the Senate had 
already passed the Senate Bill, 
the Senate only voted on (and 
passed) the fixer bill on March 
25, 2010. 
 
Health Care Reform Bill 
The Legislation utilizes the Sen-
ate Bill (H.R. 3590) as its base.  
The latest version of H.R. 3590 
can be found at: 
 
http://frwebgate.access.gpo.gov/
c g i - b i n / g e t d o c . c g i ?
dbname=111_cong_bills&docid=f
:h3590enr.txt.pdf 
 
The Legislation then incorpo-

rates changes made via the fixer 
bill, H.R. 4872.  The text of H.R. 
4872 includes several amend-
ments to the provisions of the 
Senate Bill and can be found at: 
 
http://frwebgate.access.gpo.gov/
c g i - b i n / g e t d o c . c g i ?
dbname=111_cong_bills&docid=f
:h4872enr.txt.pdf 
 
In the end, using the provisions 
from the Senate Bill and making 
the necessary changes from H.R. 
4872, Public Law No: 111-148 
created the “Patient Protection 
and Affordable Care Act.”  It is 
important to note that, as of 
April 12, 2010, the final full text 
of the Legislation has not been 
created, but once it is drafted it 
will likely be located at: 
 
http://frwebgate.access.gpo.gov/
c g i - b i n / g e t d o c . c g i ?
dbname=111_cong_public_laws&
docid=f:publ148.111.pdf 
  
Until the full text is prepared, to 
understand what provisions are 
found in the Legislation, one 
must do a balancing act of re-
viewing the Senate Bill and then 
subsequently checking H.R. 4872 
to see what changes, if any, were 
made.  As if things weren’t al-
ready confusing, the Senate Bill 
actually contains amendments 
within itself located in Title X.  
So the process becomes: 1) 
Check Senate Bill provision; 2) 
Check Title X for amendments; 
3) Check H.R. 4872 for addi-
tional amendments. 
 

Continued on Page 4 
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Hometown: 
Dumas, Arkansas 

(pronounced DOO-mus) 
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Vanderbilt University 

Law School: 
Southern Methodist University 

Family: 
Mother, Dianne; father, Ed; 
brother, Todd; sister-in-law, 

Caroline; and niece, Allie (on the 
way!!) 

 

Personal Favorites 

Food: 
Sushi, seafood and salads 

Drink: 
Diet Coke and champagne (in 

no particular order) 

Hobby: 
Running and shopping 

TV Show: 
Glee, Lost and Gossip Girl 

Old Movie: 
Sixteen Candles 

Recent Movie: 
Inglorious Basterds 
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Eat, Pray, Love 
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I am currently obsessed with 

Lady Gaga and Jay-Z. 
Vacation: 

I just returned from a girl’s trip 
to Napa and Sonoma — we 

decided to make it an 
annual trip. 

Sport: 
I am a fan of football, tennis 

and SEC basketball — I’ll count 
running here, too. Brad McLain 
and I recently finished the Cow-

town half-marathon. 
Go Team BK! 

Sports Team: 
Vanderbilt Commodores… 

Who ya wit?...VU! 
What do you consider as 

the most important 
qualities of a good      

lawyer? 

In my opinion, to be a good 
lawyer is to be responsive, 
knowledgeable, articulate, 
efficient, creative, reliable, 

well-organized and ethical (in 
no particular order). 

Beverly Williamson 
 

Beverly Williamson is the Legal 
Assistant for SettlePou’s Insur-

ance Defense Group. 

Hobby: 
Spending time with the four 

grandboys who live at my house 

TV Show: 
Lots on PBS, National Geo-

graphic or Discovery 

Old Movie: 
Lonesome Dove, The African 
Queen and The Quiet Man 

Recent Movie: 
I haven’t seen anything recent. 

Book: 
Anything by Jane Austen, Joseph 

Campbell, Eric Hoffer, Mark 
Twain, Charles Dickens or 

George Eliot 

Music: 
All kinds, even the metal writ-

ten by my grandson 

Vacation: 
What’s that? 

Sport: 
I watch fishing shows! 

Sports Team: 
Dallas Cowboys 

 
After moving with her family 
to Mississippi when she was 
11, Beverly moved back to 
Dallas in 1976 and worked 
for several years for Equita-
ble Life’s Relocation Service 
as head of the Accounting/
Closing Department. She 

began working for SettlePou 
in 1997 and enjoys her job as 
Legal Assistant for the Insur-

ance Defense Group. 

Beverly Williamson 
Position: 

Legal Assistant 

Hometown:  
Dallas, Texas 

Education:  
Millsaps College; Jacskson, MS, 

and nearly all of the Dallas 
County Community Colleges. 

Family: 
Sons, Robert and Joseph; daugh-
ter, Cathy; five grandsons and 

two great-granddaughters 
 

 

Personal Favorites 

Food: 
Chocolate 

Drink: 
Coffee and lots of it!! 

 

Kerry M. Southerland 
 

Areas of Practice: 
Bankruptcy; Mortgage Banking 
Regulation and Lending; and 

Lender Liability 

Kerry M. Southerland 
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is not a specialty hospital; and 
(c) the ownership or invest-
ment interest is in the hospital 
itself (not merely a subdivision).  
The Legislation now adds (d) 
“the hospital meets the require-
ments . . . not later than 18 
months after the date of enact-
ment.” 
 
The requirements include: 
1) hospital had physician own-

ership or investment on 
December 31, 20101, and a 
provider agreement in ef-
fect on such date; 

2) the number of operating 
rooms, procedure rooms 
and beds for which the 
hospital is licensed at any 
time on or after the date of 
enactment is no greater 
than the number for which 
the hospital is licensed as 
of such date (subject to 
approval process for cer-
tain hospitals); 

3) hospital prevents conflicts 
of interests by following 
some enumerated report-
ing and disclosure require-
ments; 

4) hospital ensures the invest-
ments are bona fide (i.e. the 
% of the total value of 
ownership or investment 
interests held in hospital, 
or in entity whose assets 
include a hospital, by physi-
cian owners or investors in 
the aggregate does not 
exceed such % as of date of 

Legislation Provisions – 
General 
Given the use of the Senate Bill 
as the base for the Legislation, 
there should not be many sur-
prising new requirements.  There 
is a good chance that you have 
likely heard or read about most 
of the provisions before.  Essen-
tially, the distinctions primarily lie 
in the details. 
 
For example, contrary to public 
belief, the Legislation does not 
require individuals or employers 
to obtain health insurance cover-
age.  The Legislation imposes 
fines on individuals and employ-
ers of certain sizes if they do not 
have health insurance.  The em-
ployer mandate affects those that 
employ 50 or more employees.  
The penalties for failing to meet 
the insurance requirements for 
individuals and employers will 
begin in 2014. 
 
Though limited, there are tax 
credits available for employers 
with less than 25 employees who 
provide health insurance to their 
employees if certain thresholds 
are met.  These subsidies will be 
available beginning with the 2010 
tax year. 
 
Also, by 2014 there will be the 
creation of new health insurance 
marketplaces (i.e. exchanges) for 
individuals and small businesses 
to obtain health insurance.  Each 
state will be responsible for es-

tablishing an exchange that will 
provide qualified health insur-
ance options to individuals and 
certain small businesses 
(Massachusetts currently has a 
state exchange called the 
“Health Connector” that was 
established in 2006).  In addi-
tion, the Office of Personnel 
Management will be required to 
contract with insurers to create 
at least 2 multi-state health 
plans through the exchanges of 
each state.  Finally, a “CO-OP” 
program will be established by 
July 1, 2013, to help create non-
profit health insurance issuers 
that can offer qualified health 
plans in the states. 
 
Legislation Provisions – 
Physician Ownership Limi-
tation 
A. Hospital Exception 
One significant provision that is 
included in the Legislation re-
lates to the limitations on physi-
cian ownership in hospitals.  
The Legislation amends Section 
1877 of the Social Security Act 
(“Stark”) by imposing additional 
requirements to meet the hos-
pital ownership exception. 
 
Stark provides that it is NOT 
considered to be an ownership 
or investment interest in a hos-
pital if: (a) the referring physi-
cian is authorized to perform 
services at the hospital; (b) for 
the 18-month period beginning 
December 8, 2003, the hospital 
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enactment); 
5) hospital ensures patient 

safety insofar as if hospital 
does not have any physi-
cian available on the prem-
ises to provide services 
during all hours in which 
the hospital is providing 
services to such patient, 
the hospital discloses such 
fact and obtains a signed 
acknowledgment prior to 
admittance, and has ability 
to provide assessments and 
initial treatment and capa-
bility to refer and transfer 
to hospitals with capability 
to treat patient; and 

6) hospital was not converted 
from an ambulatory sur-
gery center to a hospital 
on or after the date of 
enactment. 

 
B. In-office Ancillary Services 
Another significant provision 
that is included in the Legisla-
tion relates to the in-office an-
cillary services exception.  The 
Legislation amends Stark by 
requiring disclosures be made 
under the in-office ancillary 
services exception to the prohi-
bition on physician self-referral. 
 
 
Continued on Page 5 
 
 
 
 

1There have been several dates associated with this requirement, but December 31, 2010, is the date of the enacted law.  The originally passed House Bill 
(H.R. 3962) stated January 1, 2009, while the original provision within the passed Senate Bill (H.R. 3590) stated February 1, 2010.  Title X of the Senate bill 
then amended the date to August 1, 2010.  Finally, the fixer bill (H.R. 4872) amended the date to December 31, 2010.  This is a prime example of how 
confusing it can be to determine the applicable dates given the different amendments made within and to the bill. 
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For certain imaging services (i.e. 
magnetic resonance imaging, 
computed tomography, positron 
emission tomography, and other 
designated health services 
deemed appropriate), the refer-
ring physician must “inform the 
individual in writing at the time 
of the referral that the individual 
may obtain the services for 
which the individual is being re-
ferred” from a person other than 
the referring physician, a physi-
cian member of the same group 
practice of the referring physi-
cian or individuals that are di-
rectly supervised by the referring 
physician or physician member.  
In addition, the referring physi-
cian must provide the individual 
with a written list of suppliers (a 
physician or other practitioner, a 
facility, or other entity other 
than a provider of services) who 
furnish such services in the area 
in which the individual resides. 
 
Particularly noteworthy is the 
fact that these disclosure re-
quirements will be applied to 
services furnished on or after 
January 1, 2010, despite the fact 
that the law was not enacted 
until the end of March.  There-
fore, it is vital that affected 
groups immediately develop and 
implement the notice require-
ments to be in compliance with 
these new requirements.  It is 
likely that regulations will be 
issued addressing the fact that 
there was an approximate three-
month period where services 
were likely provided without 
disclosures.  Even so, affected 
groups should become compliant 
as soon as practicable. 

Legislation Provisions – 
Plastic Surgery Tax 
The Senate Bill contained a 
much publicized target on cos-
metic procedures as a means to 
fund health care reform. Specifi-
cally, the Senate Bill proposed 
to include a 5% tax on elective 
cosmetic surgery (not including 
those surgeries for congenital 
abnormalities, disfiguring dis-
eases, or personal injuries from 
accidents or traumas).  How-
ever, the Legislation does not 
impose a tax on elective cos-
metic surgery.  Buried near the 
end of the Senate Bill, in three 
simple lines, the Legislation 
nullifies the imposition of the 
tax and replaces it with a tax on 
indoor tanning services. 
 
Medicare Changes 
Besides the new taxes which 
will slowly become applicable in 
the coming years, it is antici-
pated that the Medicare fee 
schedule will require change to 
assist in the funding of the Leg-
islation.  The anticipation stems 
from concern of the potential 
impact associated with certain 
provisions within the Legislation 
that affect Medicare.  The most 
discussed provision involves the 
restructuring of the Medicare 
Advantage payments.  Accord-
ing to the Legislation, the Medi-
care Advantage payments will 
be frozen in 2011 and beginning 
in 2012 will be reduced to edge 
closer to traditional Medicare 
plan payments.  The Legislation 
adjusts the annual market bas-
ket updates for several Medi-
care providers.  This includes 
reducing the updates for inpa-

tient acute hospitals, long-term 
care hospitals, inpatient rehabili-
tation facilities, home health 
agencies, psychiatric hospitals, 
and outpatient hospitals.  It also 
includes applying productivity 
adjustments to these same pro-
viders and others, including 
skilled nursing facilities and am-
bulatory surgical center ser-
vices. 
 
Changes to the Medicare fee 
schedule will ultimately affect a 
physician’s bottom line as most 
managed care contract fee 
schedules are negotiated utiliz-
ing Medicare as the base.  
Therefore, physicians should 
continue to monitor the situa-
tion as the legislative provisions 
become applicable and be con-
scious of the possible changes 
that may materialize. 
 
Conclusion 
Perhaps the most difficult con-
cept to grasp, despite finally 
having legislation that has been 
signed into law by President 
Obama, is the magnitude of the 
road ahead for all of this to 
become fully defined and under-
stood.   There will likely be 
years of legislative comments 
that will shape interpretation 
and enforcement.  Yet, you 
should begin to assess the im-
pact of the Legislation on you, 
both personally and profession-
ally, and begin modifying your 
plans accordingly. 
  
For more information, contact 
Michael S. Byrd 
(mbyrd@settlepou.com) or 
Bradford E. Adatto 

“Perhaps the most difficult 

concept to grasp, despite finally 

having legislation that has been 

signed into law by President 

Obama, is the magnitude of the 

road ahead for all of this to 

become fully defined and 

understood. There will likely be 

years of legislative comments 

that will shape interpretation 

and enforcement.” 

(badatto@settlepou.com) of 
SettlePou at (214) 520-3300. 
 
We appreciate the significant 
contribution to this article by 
attorney Jay Reyero of Settle-
Pou.  
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facts that a reasonable inquiry 
would have disclosed.  Thus, 
even if the memorandum of 
lease leaves out certain terms 
of the lease, such as a right of 
first refusal granted to the 
tenant, a third party can still 
be deemed to have notice of 
those terms and be subject to 
their enforcement. 
 

Even if neither a lease nor 
memorandum of lease is re-
corded, however, the lessee 
may still be able to protect its 
rights by establishing posses-
sion of the lease in an open, 
visible, exclusive, and un-
equivocal manner.  For exam-
ple, an outdoor advertiser 
could show it has continu-
ously maintained a billboard 
on the property to establish 
its rights as tenant under a 
ground lease.  Likewise, a 

By Michael Steinmark and 
J. Allen Smith 

Protection of private property 
rights is fundamental under 
Texas law.  Applications of this 
principle to landlords are com-
monly seen and understood, 
but Texas law also affords sub-
stantial safeguards to tenants 
and their leasehold estate in-
terests.  Awareness of these 
rights can be critical in a variety 
of contexts. 
 
In eminent domain takings as 
well as purchase and sale trans-
actions, for example, disputes 
often arise when a lessee’s 
rights are overlooked and in-
fringed due to an unrecorded 
lease.  Recording a real prop-
erty instrument, such as a 
lease, in the real property re-
cords of the county in which 
the property is located pro-
vides constructive notice of the 
lease.  Just like actual, subjec-
tive knowledge of a lease, this 
constructive record notice is 
effective for enforcing leasehold 
rights against third parties, such 
as condemning authorities or 
purchasers of landlords’ inter-
ests. 
 
But parties frequently do not 
want to record a lease in its 

entirety for a variety of rea-
sons, including protecting the 
confidentiality of negotiated 
lease terms (e.g., rent) in 
highly competitive industries.  
If a lease is not recorded, a 
condemning authority or sub-
sequent purchaser may claim 
it is not bound by the lease.  Is 
this the end of the road for 
the lessee—i.e., does failing to 
record the lease leave the 
lessee completely exposed?  
No. 
 
While recording the lease 
itself provides the greatest 
protection, there are other 
ways a lessee can establish 
constructive notice and en-
force its rights.  For example, 
the lessee can record a 
memorandum of lease—a 
notice of the existence of the 
lease stating only certain ex-
cerpted terms of the lease.  
The minimum requirements 
include a legal description of 
the property, the term of the 
lease, and the signatures of 
the landlord and tenant.  It is 
up to the parties’ discretion 
what additional terms, if any, 
to include. 
 
A third party, such as a con-
demning authority or pur-
chaser of the landlord’s inter-
est, is charged with notice of 
all terms expressly stated in 
the recorded memorandum of 
lease.  But Texas law goes 
further, providing that a third 
party will also be charged with 
notice of any other material 

Page 6 

commercial tenant could 
show construction or opera-
tion of a business on the 
property as open, visible, ex-
clusive, and unequivocal pos-
session under an unrecorded 
lease. 
 
Third parties may be charged 
with notice not only of the 
rights openly and visibly exer-
cised (such as rights of posses-
sion and use), but also all 
other terms of the lease (such 
as a right of first refusal).  This 
is because the third party may 
be deemed to have enough 
notice to require further rea-
sonable inquiry, from which all 
lease terms could have been 
discovered, just as with a 
memorandum of lease.  Thus, 
while it is generally advisable 
to record a lease or memo-
randum of lease, a tenant need 
not necessarily give up hope 
for enforcing its rights simply 
due to an unrecorded lease. 
 
For more information, contact 
J. Allen Smith 
(asmith@settlepou.com) or 
Michael R. Steinmark 
(msteinmark@settlepou.com) 
of SettlePou at (214) 520-
3300.  

“If a lease is not recorded, a 

condemning authority or 

subsequent purchaser may 

claim it is not bound by the 

lease. Is this the end of the road 

for the lessee — i.e., does 

failing to record the lease leave 

the lessee completely exposed? 

No.” 
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Property Owners and Brokers — 
Ensure You Understand What Entitles a Broker to a Commission 
By Jeff Mosteller and 
Brian H. Baker 

Real estate brokers play an 
important role in a real estate 
transaction.  However, some-
times the parties do not have a 
clear picture as to how and 
when a broker is to be com-
pensated for his or her role, 
which can lead to tiresome and 
costly disputes.  All parties to a 
real estate transaction should 
have a clear picture as to the 
elements that entitle a broker 
to a commission so the parties 
have appropriate expectations 
from the beginning of the trans-
action. 
 
In Texas, there are three pri-
mary criteria that a broker 
must meet to be entitled to a 
commission.  First, a broker’s 
claim to a commission must be 
based upon the employment of 
the broker by the party from 
whom the commission is 
claimed (i.e., the property 
owner).  Second, any commis-
sion agreement for the pur-
chase of real property is sub-
ject to the Texas “statute of 
frauds,” which requires that the 
agreement to be in writing in 
order to be enforceable.  Un-
der the Texas statute, an 
agreement for leasing real 

property is included in the 
definition of “an agreement 
for the purchase of real prop-
erty.” Third, in order to col-
lect a commission, a broker 
must also prove that he or 
she performed the service 
contemplated by the terms of 
the employment. 
 
Most commission disputes can 
be quickly resolved by evaluat-
ing the first two criteria.  If a 
broker seeking a commission 
does not have a written com-
mission agreement, executed 
by the party against whom he 
or she seeks a commission, 
the broker is not likely to be 
successful in a claim for such 
commission.  The evaluation 
of the third criterion, regard-
ing broker performance, can 
be a much more involved 
process. 
 
Generally, most commission 
agreements provide that a 
broker may earn a commis-
sion in one of three ways: 
1) procuring a valid, enforce-

able and executed con-
tract (whether a purchase 
contract or a lease) on 
terms agreed by the 
property owner; 

2) procuring a purchaser to 
whom the sale is, in fact, 
completed; or 

3) much less common, by 
producing a prospective 
purchaser/tenant that is 
ready, able, and willing to 
purchase/lease. 

In the context of these three 
options, it is clear that a party 
employing a broker must 
carefully review the terms of 
the proposed commission 
agreement to be sure that it 
understands the services for 
which it contracted.  An 
agreement in which the bro-
ker merely produces a 
“purchaser/tenant that is 
ready, able and willing to pur-
chase/lease” could prove 
costly and unproductive to the 
property owner if the con-
templated transaction is not 
ultimately completed - though 
this may be the default provi-
sion in many broker-created 
forms.  Likewise, broker-
created terms will often pro-
vide (if the property owner 
does not review and object 
otherwise) that the commis-
sion is earned once the pur-
chase contract is entered into 
(without regard to if the clos-
ing actually occurs). What 
benefit is a ready purchaser or 
prospective tenant to an 
owner, or even an executed 
purchase contract if the prop-
erty is not ultimately sold or if 
the lease is not executed? 
 
A further consideration when 
evaluating a leasing brokerage 
agreement is potential future 
commissions.  These usually 
arise during lease extensions 
or premises expansions.  Logi-
cally, if the lease is extended, 
the landlord receives more 
income from the tenant 
brought in by the given bro-

ker.  However, landlords 
should ensure that brokers 
collecting commissions for 
extensions or expansions, 
particularly those contem-
plated in the original lease 
document, are actively in-
volved in negotiating, coordi-
nating and documenting the 
process in order to earn any 
commission.  A carefully 
drafted brokerage agreement 
should provide that the bro-
ker does not receive an ef-
fort-free stream of commis-
sions simply because the leas-
ing relationship continues to 
flourish and should document 
what the landlord expects to 
occur for the broker to earn 
his or her commission on re-
newals or extensions. 
 
 
 
 
 
Continued on Page 10 
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However, in Trinity Universal 
Insurance Company v. Employers 
Mutual Casualty Company, 592 
F.3d 687, (5th Cir., 2010), our 
5th Circuit Federal Appeals 
Court held that where both 
insurers have a contractual 
duty to defend, the rule an-
nounced in 2007 by the Texas 
Supreme Court does not pro-
hibit the settling co-insuror 
from recovering an appropri-
ate portion of defense costs 
from the non-settling co-
insuror. 
 

Federal Diversity Jurisdic-
tion: Citizenship of Corpo-
rations: 
In Hertz Corp. v Friend, 08-
1107, 559 U.S. ____ (2010), 
the United States Supreme 
Court settled the issue, for 
diversity jurisdiction purposes, 
of the test to determine the 
citizenship of corporations in 
United States federal courts, 
ruling that a corporation is a 
citizen of both the state 
where it is incorporated, and 
of the state where its “nerve 
center” is located.  The Su-
preme Court held that a cor-
poration’s “nerve center” will 
typically be found in the state 
where its corporate headquar-
ters are located, provided that 
state is the actual center of 
direction, control, and coordi-
nation, and not simply an 
empty office where a corpora-
tion holds its board meetings.  
This decision settled long 
standing differences between 
the federal circuits, some of 

By H. Norman Kinzy and 
Oliver B. Krejs 

In addition to Norman Kinzy 
and Oliver Krejs, SettlePou 
would like for you to know the 
others in the firm who regu-
larly work on insurance mat-
ters. 
 

 

 

 

 

Katherine Killingsworth 

 
 

 

 
Michael Steinmark 

 

 

 

 

 
Byron Kelley 

 

We are proud to have the 
depth provided by these fine 
attorneys available to our cli-
ents, and trust that you will 
agree. 

Introductions made, there 
have been a number of recent 
court decisions and develop-
ments which are of potential 
significance to the practice of 
insurance law. These involve 
recoupment of defense costs, 
a new test for federal court 
jurisdiction, and issues involv-
ing our statutes of limitations 
and repose in medical mal-
practice cases, inter alia. 
 

Always, each case involves 
different facts and law, and 
accordingly the following must 
be taken for general informa-
tion purposes only, rather 
than for action upon any spe-
cific fact situation. 
 

CGL Insurance- Recoup-
ment of Defense Costs 
through Subrogation by 
Settling Co- CGL Insuror 
Against Non Settling Co-
CGL Insuror: 
In Mid-Continent Insurance Co. 
v. Liberty Mutual Insurance Co., 
236 S.W.3d 765 (Tex. 2007), 
the Texas Supreme Court 
held that if two applicable 
insurance policies contain 
“pro-rata” or “other insur-
ance” clauses, and a co-
primary insurer pays more 
than its pro-rata portion of a 
settlement to indemnify an 
insured and another co-
primary insurer underpays, 
then the overpaying insurer 
cannot seek reimbursement 
from the underpaying insurer 
for payment of indemnity un-
der theories of contribution 
or subrogation. 
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which determined a corpora-
tion’s citizenship using the 
“totality of corporate activity” 
test which required the par-
ties and the court to litigate 
“whether the amount of the 
corporation’s business activity 
is ‘significantly larger’ or 
‘substantially predominates’ in 
one state.”  Noting that such a 
test was far from simple, the 
United States Supreme Court 
declined to adopt the “totality 
of corporate activity” test, and 
adopted the “nerve center” 
test which no longer requires 
federal courts to weigh corpo-
rate functions, assets, or reve-
nues of different kinds, and 
which should reduce the ex-
pense of litigation in federal 
courts. 
 

Products Liability: In Per-
sonam Jurisdiction Over 
Foreign Manufacturers: 
In Spir Star AG v. Kimich, 07-
0340 (Tex. 2010), the Su-
preme Court held that where 
a foreign manufacturer inten-
tionally targets Texas as the 
market-place for its products, 
the manufacturer is subject to 
“specific” in personam jurisdic-
tion in Texas, and that the 
manufacturer’s use of a dis-
tributor-intermediary for that 
purpose provides no haven 
from the jurisdiction of Texas 
courts. 
 
Continued on Page 9 
 
 
 



“Noting that premises owners 

generally have no duty to 

protect invitees from criminal 

acts of third parties, the 

Supreme Court held that where 

a landowner… had actual 

knowledge of a condition in the 

premises that poses an 

unreasonable risk of harm to 

invitees, the owner has the duty 

to take whatever action is 

reasonably prudent to reduce or 

eliminate that risk.” 
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Admissibility of Illegal Im-
migrant Status of a Defen-
dant: 
In TXI Transportation Company v. 
Hughes, 07-0541 (Tex. 2010), a 
defendant-driver of a truck 
involved in an automobile acci-
dent was an illegal immigrant 
who had allegedly used a fake 
social security number to ob-
tain a commercial driver’s li-
cense in Texas.   
The trial court admitted evi-
dence of his illegal immigrant 
status.  The Texas Supreme 
Court reversed, holding that 
the defendant driver’s illegal 
immigrant status was inadmissi-
ble since it was not a cause of 
the accident, that it was inad-
missible for impeachment pur-
poses since it dealt with a col-
lateral matter, and that the 
admission of the illegal immi-
grant’s status before the jury 
appealed to racial and ethnic 
prejudices which cannot be 
tolerated since they undermine 
the basis of our judicial proc-
ess. 
 

Medical Malpractice: Texas 
Medical Liability Act: 
In Walters v. Cleveland Regional 
Medical Center, 08-0169 (Tex. 
2010), a case involving a surgi-
cal sponge which had been left 
inside a patient after surgery, 
the court held that the “open 
courts” provision of the Texas 
Constitution grants foreign-
object claimants a reasonable 
opportunity to discover their 
injuries and file suit, even if the 
two-year limitations period 

(but not if the 10-year statute 
of repose period) has run. 
 

In Methodist Healthcare System 
of San Antonio, Ltd., LLP v. Ran-
kin, 08-0316 (Tex. 2010), the 
Supreme Court answered the 
latter question of “repose” in 
another surgical sponge case.  
Over 10 years had passed 
since Plaintiff’s surgery, which 
put Plaintiff’s claim outside the 
10-year statute of repose for 
healthcare liability claims.  The 
Supreme Court held that the 
“open courts” provision of the 
Texas Constitution did not 
save the plaintiff’s claims from 
the 10-year statute of repose, 
and dismissed the case. 
 

Premises Liability: The 
Bar Owner and the Brawl: 
In Del Lago Partners, Inc. v. 
Smith, 06-1022 (Tex. 2010), a 
patron sued a bar owner for 
injuries caused when one pa-
tron assaulted another during 
a melee involving two groups 
of intoxicated customers.  
Noting that premises owners 
generally have no duty to pro-
tect invitees from criminal 
acts of third parties, the Su-
preme Court held that where 
a landowner, such as the bar 
owner in this case, had actual 
knowledge of a condition in 
the premises that poses an 
unreasonable risk of harm to 
invitees, the owner has the 
duty to take whatever action 
is reasonably prudent to re-
duce or eliminate that risk.  
Since the bar owner had ac-
tual knowledge gained over a 

90-minute period of time that 
hostilities between the groups 
were escalating, and had am-
ple time to diffuse the situa-
tion but failed to do so, all the 
while continuing to serve alco-
hol, the Supreme Court held 
that a jury verdict which found 
the owner 51% liable was jus-
tified and should be affirmed. 
 
For more information, contact 
H. Norman Kinzy 
(nkinzy@settlepou.com) or 
Oliver B. Krejs 
(okrejs@settlepou.com) of 
SettlePou at (214) 520-3300.  
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tion, the commission provi-
sion would typically state the 
commission is “paid at closing, 
but not otherwise”.  In the 
event of a new lease, it is of-
ten paid in two installments – 
50% within a certain number 
of days following execution of 
the lease and 50% within a 
certain number of days follow-
ing the tenant’s occupation of 
the leased premises.  A prop-
erty owner should always 
review such provision to avoid 
the potential headache of pay-
ing a broker commissions for 
a tenant who, since lease exe-
cution, for whatever reasons, 

Determining what should con-
stitute being “actively involved” 
can be a key issue when com-
missions are to be paid to the 
broker on a lease renewal or 
extension.  Clarifying the agree-
ment to state that the broker 
must be actively involved in the 
negotiations of renewal terms 
(e.g., the renewal rate and 
other terms) provides some 
guidance.  However, even with 
the preceding language, a land-
lord may need to also consider 
the possibility/desirability of a 
commission being paid on a 
renewal where the renewal 
rate is calculated through a 

predetermined process.  For 
example, if the renewal rate is 
to be determined by apprais-
ers selected by the parties, 
should the brokers, while be-
ing otherwise involved in the 
discussions, receive the same 
commission they would re-
ceive on a renewal where they 
helped actually negotiate the 
renewal rate?  
 
The parties should also spe-
cifically review and agree on 
the timing of when the com-
missions (or portions thereof) 
are to be paid.  In the event of 
a purchase and sale transac-
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Property Owners and Brokers — Ensure You Understand What Entitles a Broker to 
a Commission …Continued from Page 7 

HITECH Expansion of HIPAA — Are you Compliant? 
By Michael S. Byrd and 
Bradford E. Adatto 
 

On February 17, 2009, the 
Stimulus Bill was signed into 
law primarily to stabilize the 
struggling economy by creating 
jobs and assisting those affected 
by the recession.  Quietly, an-
other significant set of provi-
sions were included called the 
Health Information Technology 
for Economic Clinical Health 
(“HITECH”) Act, addressing 
the protection of electronic 
protected health information 
(“PHI”).  It is important to be 
aware that the HITECH Act 
requirements became effective 
on February 17, 2010. 

Essentially, the HITECH Act 
expands the Privacy and Secu-
rity Rules of the Health Insur-
ance Portability and Account-
ability Act of 1996 (“HIPAA”) 
to directly apply to business 
associates (previously done 
through contracts) and adds 
some additional notification 
requirements. The specific 
requirements were previously 
discussed in detail in the arti-
cle titled “It’s Not Just About 
the Money – How the New 
Stimulus Bill Expands HIPAA 
Privacy and Security Require-
ments,” published in the May 
2009, Volume 6, Issue 2, Set-
tlePou Newsletter.  It should 
be noted that CPAs, lawyers 

and business consultants or 
any other business that ac-
quires PHI are included within 
the scope of the definition of 
“business associates” and, 
therefore, must implement 
the statutory safeguards, poli-
cies and procedures to pro-
tect the PHI they are receiving 
from covered entities.  This 
requires that business associ-
ates develop and implement a 
HIPAA policy as of February 
17, 2010.  So if you have not 
developed a HIPAA policy you 
are not in compliance! 
 
Applicable individuals and 
businesses should have already 
initiated efforts to determine 

if their privacy and security 
procedures are in compliance 
with the new rules and ad-
dress any deficiencies accord-
ingly. 
 
For more information, contact 
Michael S. Byrd 
(mbyrd@settlepou.com) or 
Bradford E. Adatto 
(badatto@settlepou.com) of 
SettlePou at (214) 520-3300. 

 
We appreciate the significant 
contribution to this article by 
attorney Jay Reyero of Settle-
Pou.  

fails to take possession or has 
ceased operations and will not 
be paying rent to the landlord.    
 
Carefully reviewing and nego-
tiating a proposed commission 
agreement in light of these 
considerations can help the 
parties avoid conflict and frus-
tration later in the process. 
 
For more information, contact 
Jeff Mosteller 
(jmosteller@settlepou.com) 
or Brian H. Baker 
(bbaker@settlepou.com) of 
SettlePou at (214) 520-3300.  


